


AMERICAN JURIST. 


NO. XXIV. 


OCTOBER, 1834. 


\RT. 1—A LECTURE ON THE ALLEGED UNCERTAINTY OF 
THE LAW ; DELIVERED BEFORE THE BOSTON SOCIETY FOR 
THE DIFFUSION OF USEFUL KNOWLEDGE, MARCH Bbth 1830 
BY JOHN PICKERING, COUNSELLOR AT LAW. 


[The following lecture on ‘the alleged uncertainty of the 


aw’ formed a part of the general course of popular lectures 
delivered before the Boston Society for the Diffusion of 
Useful Knowledge, during the winter of 1829—30. In the 


journals of th day, it was said to have been listened to by ‘ an 


til 


audience composed of intelligent young men, gathered from 
different walks in life, and giving an apparently eager attention 
to a subject that is generally considered dry and uninteresting 
to all but professional readers.’ Believing, that although it 
was intended as a merely popular discussion, adapted to a 
mixed audience, it will not be unacceptable to professional] 
readers, at least of the younger class, we have requested the 


author to permit its publication in this Journal. Eb. J.] 


GENTLEMEN, 
Tue uncertainty of legal proceedings, says our juridical classic, 
Blackstone, ‘is a notion so generally adopted, and has so long 
been the standing theme of wit and good humor, that he who 


COL. XII.—NO. XXIV. 25 
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should attempt to refute it, would be looked upon as a man, 
who was either incapable of discernment himself, or else meant 
to impose upon others.’' ‘This learned ‘and elegant writer, 
however, at the hazard of being ranked in one of those two 
classes, proceeds to inquire in a very brief manner (to use his 
own language) ‘ wherein this uncertainty, so frequently com- 
plained of, consists, and to what causes it owes its original. ’ 

His views, 1 may add, upon this as on every other topic of 
jurisprudence, being drawn from experience and a just con- 
sideration of legal principles, are, to persons familiar with those 
principles, and the daily application of them in courts of law, 
entirely satisfactory. ‘Those, however, whose inexperience in 
the administration of justice, or whose daily avocations, may 
have prevented them from reflecting much upon this subject, 
would be, doubtless, better satisfied with arguments drawn from 
sources which are more familiar to all professions and descrip- 
tions of persons in the community. And, as the character of 
your lectures in this place is professedly popular, | propose to 
discuss this subject in a manner which shall be as free as possi- 
ble from technical obscurities. I shall endeavor to make it 
intelligible, at least, if it shall not be my good fortune to rend 

it useful and interesting to every portion of my audience; 
and I ought to add, in justice to the science of the law, that 

the present discussion should in my hands prove uninteresting, 
it will be more owing to a want of skill in the lecturer, than toa 
want of intrinsic interest in the subject. For, assuredly, if ar 

one object of human contemplation more than another ws 
to command our attention, it must be that noble system of social 
regulations called the laws; by which our conduct towards 
each other 
personal liberty — and, asa consequence of all these, our daily 





our rights of property — above all, our rights of 


enjoyments and ultimate happiness, in this life— are secured 
to us. 

To accomplish the ends of society, it is‘ necessary that 
we should live under a system of regulations, or laws, of some 
description. But if, as superficial observers would have us 


3 Black. Com. 325; where he cites the preface to Sir John Davis’ 
Reports, for a fuller discussion. 


2 Ibid. 
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believe, our laws are of so vague and unsteady a character as 
to afford just ground for the reproach which is conveyed in the 
popular sarcasm —‘ the glorious uncertainty of the law’— 
we have less to boast of than is commonly supposed, when, in 
the language of our Constitution, we proudly claim it as a dis- 
tinguished privilege, to live under ‘a government of laws and 
not of m 


I trust, however, that even the little attention you may be 


able to give to the subject, during the very limited time here 
allotted to its discussion, will satisfy you, that this reproach of 


} 


uncertainty in our laws is as unfounded as a thousand other 
charges which are daily reiterated against every institution and 
profession in our country. 

It must not be supposed that it is my intention to discuss 
this topic with a view to defend the profession itself —as if 
the members of the profession were alone answerable for 
whatever uncertainties do exist; that degree of responsibility, 
which rests upon them, would not demand of them such a 
defence in any place. But in one consecrated, as this is, to 
every thing which is liberal —and, addressing myself as 1 do, 
to an association of individuals who have united themselves for 


the purpose of inculcating and diffusing liberal knowledge — 
I cannot persuade myself, that I shall here have to encounter 
any of those fixed but unexamined opinions, properly called 
prejudices, which are entertained by some portions of the 
community against the professors, as well as the science of the 
law. ‘The same liberal-minded body of citizens, who are 
constantly selecting the members of our profession for the 
highest offices of trust in the state — the same, who have seen 
fit to honor me, as one of the profession, with their confidence 
— cannot entertain any feelings, which we need be solicitous 
lo remove. 

No, it is not from motives of this kind that I have ventured 
to ask your attention to the subject now before us. But in 
discussions for occasions of this kind, it is natural for your 
lecturers to select subjects within their several professions ; and 
in reflecting upon the numberless topics which lie within the 
boundaries of the law, it appeared to me that it might be useful 
to discuss very briefly the one 1 have chosen. For, being 
aware, that it was a frequent occasion of flippant animadversion, 
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and well knowing the very common inclination of men to de- 
preciate and find fault with what they least understand — I 
could not but believe, that it would be contributing, as well as 
I knew how, to the object of your association — the diffusion 
of some information that would be useful —if I should be able, 
by a calm and dispassionate survey of this subject, as I am 
sure can be done by one who is at all competent to the task 
to demonstrate, that the uncertainty of the daw is not greater 
than belongs to every thing human. And if I should succeed 
in effecting this, it appeared to me, that 1 should further con- 
tribute to the objects of this society, by showing, that ou 
venerable and excellent system of laws, and the steady an 
uncorrupted administration of them by our courts of justice, 
were as much deserving of our confidence and affection as any 
of the institutions which do honor to our country. If I should 
be at all fortunate in showing, that this popular opinion re- 
specting the law is a popular error, I shall certainly have the 
satisfaction of being able to apply the trite, but just remark, 
that he who detects one old error discovers one more new truth. 
That it is of the very last importance for us to be entirels 
contented with — nay, that we should regard with an affection 
are to govern our conduct through life, and which thereforé 
will so far affect our permanent happiness — every man will 


approaching to veneration, those institutions and laws which 


admit. ‘To convince ourselves of this, if any proof were 
necessary, we have only to reverse the case, and to suppose 
that every member of the community has just cause to be 
discontented with the laws and institutions under which he is 
compelled to live; in such a state of things, no man can eve 
be sensible of that enviable condition which is properly called 
happiness, and which is described in the well known language 
of an English classic poet, as 

‘ 


— — our being’s end and aim 


If at this early stage of the discussion I were to affirm, that 
the science of the law has as much certainty as the sciences 
generally — unprepared as some individuals among you may 
be for so strong and unqualified an assertion, in consequence 

5 i | 
of the silent and imperceptible influence of prevailing opinions, 
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even upon the most candid minds—you would hardly be 
willing to yield your assent; nor, indeed, shall 1 dare to ask 
your assent to any opinion whatever, if I can offer you nothing 
better in support of it than my own authority. 

When I speak of the alleged uncertainty of the law, I do 
not mean to confine my views to the laws of our own country 
alone; but we may include in the reproach both those of our 
parent country and of the European nations in general; all of 
whose laws have an affinity with ours, and are derived, in a 
greater or less degree, from that celebrated body of legislation 
which has long been the admiration of the civilized world —I 
mean the Roman Code. Now, of this code, which has been 
as prolific in uncertainties as any other, one of the greatest men 
and most profound and exact thinkers that ever lived —1 mean 
the immortal Leibnitz — affirms, in the strongest terms, that he 
g which approached so near to the method and 
precision of geometry, as the Roman Law." 





knew nothi: 


f 


Some of the younger part of my auditors may not know, 
perhaps, how great weight is due to the authority of Leibnitz, 


on a question of this kind. All of you have known his name ; 
but, possibly, all who may have seen his name in the history of 
science, may not recollect, that he was one of those rare men, 
who are justly called universal geniuses, because they have 
mastered and enlarged all the sciences of the age in which they 


flourished. This extraordinary man, besides being a profound 
philosopher,* was at the same time profoundly skilled in the 
sciences of jurisprudence and mathematics; in the latter, 
not inferior to Newton himself; and so well entitled to the 
honor of having made that proudest of all discoveries in mathe- 
matical science, the Differential Calculus, or Fluxions, that it 
was for a long time a debatable question, whether Newton or 
himself were exclusively the author of it; though now it is 
generally agreed, that they are both entitled to the honor of 
having made the discovery independently of each other. Now, 
I ask, if Newton had been as great a lawyer as he was a mathe- 
matician, and had said of our English law as Leibnitz did of 


1 Leibnitz, Op. tom. iv. part 3, p. 254; as cited in Sir James Mackin- 
tosh’s Introductory Lecture on the Law of Nature and Nations, p. 15, note ; 
3d edit. 


25* 
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the Roman code, that he knew nothing which approached so near 
as that did to the precision of geometry itself, would not such 
testimony be an irresistible answer to the superficial cavils and 
the significant sneers of men, who themselves know nothing 
either of law or of mathematics ? 

But, indeed, without the authority of names, a little reflection 
would show us, that the science of Jaw must, to a great extent, 
partake of that precision which Leibnitz allows to it. Like the 
science of mathematics, it is founded on definitions. For 
example; the definitions of treason, murder, robbery, theft, 
and other offences, form the basis of the criminal law; while 
the whole body of laws regulating our civil rights and duties 
also rests upon the definitions of contracts, trespasses and negli- 
gences of various degrees, down to the class of frauds, which 
lie next adjacent to what are called, both in legal and popular 
language, crimes. 

How has it happened, then, you will naturally ask, that we 
hear so much complaint of the uncertainty of the Jaw? The 
answer is not difficult. ‘The science in itself is as certain as 
the sciences in general ; but when we apply it to physical sub- 
jects, to man and the innumerable objects about us which are 
to be regulated by it, then the same uncertainty takes place 
which is experienced in the other sciences, not even excepting 
the mathematics. In the noble science last mentioned does not 
every man recognise the truth, that when we attempt to apply 
its principles to the physical world, we are perpet@ally obliged 
to correct the aberrations of practice fiom theory; in other 
words, to make allowances for its uncertainty? ‘To say nothing 
of many operations, which from their nature can give us only 
approximations to the exact truth — such, for example, as the 
ratio of the diameter to the circumference of a circle — when- 
ever we attempt to make an application of mathematical science 
to the common arts of life, we find ourselves as much embar- 
rassed with uncertainties as we do inthe law. But, even in 
pure mathematics, | may add, upon the information of an 
eminent mathematical friend well knowa to you all,' that 
a definition of Euclid, in elementary geometry, after having 
been received and taught as a truth for two thousand years, has 


! Dr. Bowditch. 








1834.] The Alleged Uncertainty of the Law. 291 


been pronounced questionable, in other words, an uncertainty, 
by that eminent modern geometer, Robert Simpson, in the 
well-known edition of his Grecian master’s celebrated work. 
And, upon the authority of the same friend, I can staté to you, 
that at this very day a controversy is going on, between Mr. 
Ivory in England and Mr. Poisson and other eminent mathe- 
maticians of the continent of Europe, respecting some of the 
propositions of La Place on the attraction of solid and fluid 
bodies, which for nearly half a century had been received as 
demonstrated truths, but which now, by general consent, are 11 
part given up as indisputable errors! ‘To return, however, to 
the application of mathematical science to the common arts of 
life. 

In the art of Navigation, for example, if mathematical science 
could insure to us as much certainty as is expected in the law, 
we should be able to measure the progress of a ship at all times 
and through all regions of the globe, without the possibility of 
error. But in this wonderful art, which, practically speaking, 
has lessened the circumference of the earth by shortening the 
time formerly required in passing from place to place —in this 
art, I say, though founded upon mathematical principles, yet the 
difficulty of obtaining a perfectly exact construction of nautical 
instruments, in the first place—then, a second obstacle in 
obtaining perfectly exact observations by means of those instru- 
ments —then, again, the effects of unknown currents, or the 
operation of some unknown influence upon the magnetic 
needle —all these and other»causes frustrate in a greater or 
less degree every attempt of the most experienced and careful 
navigators to arrive at that exactness of results, which mathe- 
matical science would seem to promise us. 





In the kindred art of measuring distances by land, or com- 
mon Surveying, how difficult, not to say impracticable, is it to 
obtain that degree of accuracy which we should expect from 
the theory! It is a common, and, I believe, a well-founded 
observation, that no two surveys of any considerable tract of 
country will agree ; and, in proof of this, 1 might remind you 
of the different surveys of all the towns in this state, made 
several years ago by order of the legislature. They were 
made by the several towns, each employing its own surveyor ; 
and the consequence was, what might have been expected, that 
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when the surveys were returned to the public office in this 
place, in order to be united into one general map, it was unfor- 
tunately found, that no two boundaries of adjoining towns could 
be made to match each other!: 1 might here remind you of 
another mathematical ‘uncertainty,’ in the question recently 
discussed, whether the anniversary of the first settlement of 
Boston, whieh was the seventh day of September, 1630, old 
style, ought, in consequence of the change of style, to be now 
celebrated on the seventeenth, eighteenth, or nineteenth day of 
that month ; or, in other words, whether we ought at the pre- 
sent time to apply a correction of ten, eleven, or twelve days to 
the old date. Each of these three dates had its warm advo- 
cates; but the city government at length, and, I believe upon 
the authority of a distinguished scholar and jurist, adopted the 
correction of ten days; thus making the true day of the anni- 
versary to be the seventeenth of September.’ Thus much for 
the uncertainty of mathematics. But, to leave the science of 
mathematics, which is not a fair subject of comparison with any 
other, let me direct your attention to a very brief and general 
view of some other departments of knowledge. 

And first, may I be allowed to compare the law with the 
two other learned professions, physic and divinity ? 

Can the science of Medicine lay claim to greater certainty 
than the law? I say nothing in this place of those low and 
vulgar opiniods, which are often, thrown out against this noble 
science and its professors, by men whose own ignorance is at 
once their shame and their apolézy ; but I speak of substantial 
differences of opinion and practice ; of well known and acknow- 
ledged uncertainties, such as no physician of real knowledge 
would feel ashamed to confess, and none but an empiric would 
deny. I ask, with all that deference which it becomes me to 
feel for the eminent men in that profession, who have conferred 
so much honor on our country, whether the unsettled state of 
their theories does not even at this day justify in some degree 
the remark made so many years ago by Lord Bacon; that 
‘medicine is a science which hath been more professed 
than labored, and yet more labored than advanced; the labor 


! See the clear and interesting examination of this question by the Hon. 
Judge Davis, in the Mechanics’ Magazine for April, 1830. 
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having been rather in a circle than in progression.’ Less than 
two years ago a distinguished practitioner of medicine in this 
city delivered an anniversary address before his own profes- 
sional brethren, the Massachusetts Medical Society, upon this 
very subject, the Uncertainty of the Healing Art; and, after 
a terrific enumeration of the ‘trials,’ which a physician has to 
endure— from ‘the horrors of having nothing to do, to the 
bitter jealousies which always follow an extension of practice — 
the necessity of braving the midnight tempest and ‘the pesti- 
lence which wasteth at noon day ’— he concludes his appalling 
catalogue with the remark, that ‘all these trials to which the 
physician is subjected, do not equal that which proceeds from 
the uncertainty of the healing art.’ Bat, in support of my 
remarks on this point, | need not go beyond the walls of this 
room; for you will all remember the late interesting and in- 
structive lecture, by a distinguished member of the faculty,’ 
upon the uncertainties and disputes which have existed among 
professional men of the highest eminence respecting the foreign 
or domestic origin of that pestilence, known among us by the 
name of Yellow Fever. And yet, with all these uncertainties 
upon particular questions in medicine, we shall still have a 
reverence for the science, as a whole, and shall continue to 
place confidence in our learned and skilful friend, as well as 
in every other of its professors, who so justly deserve it. 

If from medicine we turn to Theology, that science which is 
to teach man the most important of his duties and relations, do 
we arrive at that rigorous degree of certainty which is so 
earnestly, not to say importunately, demanded of the law? On 
the contrary, are not the disputes and uncertainties among di- 
vines the constant subject of animadversion; and among the 
thoughtless too frequently an occasion of ridicule, as misplaced 
as it is unmerited? In one respect, indeed, theology admits of 
a closer comparison with the subject before us, than any other 
science does. ‘The object of theology is, to instruct us in a 
law, emphatically styled, the divine law, and this, too, a written 
law. Yet, how many different, not to say contradictory con- 
structions, are put upon the various parts of the sacred code, 


Dr. Shattuck’s Dissertation before the Mass. Med. Soc iety, June 4, 1828, 
Dr. Walter Channing 
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with equal sincerity, as we must suppose, and certainly with 
an equally confident belief, that each construction is the true 
one! How various have been the opinions and dogmas of its 
professors upon what would seem to be the most plain and in- 
telligible portions of its text; from the simple but comprehen- 
sive commands in the decalogue to the second promulgation of 
the law in the New Testament! What a wide difference of 
construction, for instance, is given to the text upon which some 


denominations of christians found their objections to taking an 
oath, even in the administration of justice; and what an irre- 
concilable repugnance one of the great divisions of the christian 
world has Jong felt to the construction given by another, and a 


very large portion of it, to the text upon which the doctrine of 
transubstantiation is founded! How vain, then, is the hope of 
attaining to perfect exactness in the formation of any laws 
which are the work of man, when we find so much uncertainty 
and obscurity in the interpretation of that divine code, which 
was written with a beam of light from the source of pure intel- 
ligence itself! 


] 


beyond the learned professions 


{ might in this manner go 


and exhibit to you innumerable other instances of uncertainties; 


as, in the mechanic arts, the uncertainty whether a given engine 
or implement will perform what the theory of its construction 
would authorize us to expect; or in commerce, the different 
and often conflicting opinions both as to principles and practice ; 
in political economy, the present controversy, which has divid- 
ed our country into two parties, on the expediency of protect- 
ing domestic manufactures; and the various and unsettled 
usages of trade, which occasion so much embarrassment both 
in and out of courts. 

Here our mercantile friends will permit me to remark, that 
the uncertainty so often complained of in commercial law is not 
to be laid to the charge of the science itself; the law-merchant, 
as it is termed, has in a peculiar manner been moulded upon 
the usages of merchants themselves. Before the time of Lord 
Mansfield, commercial law in England was without any form 
or system; and that great judge, as every lawyer and every 
commercial man knows, never undertook to settle a new ques- 
tion without obtaining from intelligent merchants the necessary 
information of the usages of trade; and where those usages 
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were well settled, the rule of law was made to conform to them; 
but if, as was too often the case, the usage of merchants them- 
selves was uncertain, he was obliged to prescribe to the juries 
in his court such rules of decision, as his clear and powerful 
mind considered to be best adapted to the intercourse of the 
commercial world. As to the uncertainties, therefore, which 
still exist in this branch of the law, the members of our pro- 
fession think, that a part of the reproach, if it is such, must be 
borne by our commercial brethren. Sure I am, that the en- 
lightened judges of our country are quite as solicitous, as the 
eminent English judge before mentioned, that ou commercial 
law should be founded upon well-settled commercial usage. 

It may not be uninteresting to pause a moment and consider 
to what causes it is owing, that any degree of uncertainty should 
exist in the Jaws. The present occasion allows me to take 
only a general and hasty review of some of them. 

Now it is a remarkable fact, which | am sure will surprise 
some of you, that, generally speaking, the greatest degree of 
uncertainty and the most litigation have prevailed in those 
cases, where a contract or other legal instrument happens to 
have been planned and drawn up by the parties themselves, 
and, as they have supposed, exactly according to their inten- 
tions, without regard to the established forms of language gen- 
erally used by lawyers; while, on the contrary, few suits, com- 
paratively speaking, arise upon instruments drawn up in the 
settled language of the profession. ‘This remark would, at 
first blush, seem almost paradoxical; that in the very cases 
where the parties themselves, whether merchants, mechanics, 
physicians, divines, or others, are at full liberty to frame their own 
contracts, wholly unfettered by technical language, there should 
be the most abundant causes of controversy ; yet such is the 


fact. It is accordingly a subject of daily remark, for instance, 


how few disputes, comparatively speaking, originate in the con- 
struction of deeds, which are drawn according to established le- 
gal phraseology ; and, on the other hand, how fruitful a source 
of litigation we find in the construction of /ast wells, which, from 
the nature of the case, cannot ordinarily be made according to 
any prescribed form. 

This greater degree of uncertainty in last wills arises from 
the circumstance of their being drawn up, for the most part, 
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by unprofessional persons ; as, the testator himself; or, frequent- 
ly, the attending physician, called in to render this service, 
when approaching death will not allow time to consult a pro- 
fessional adviser. 

In consequence of the peculiar circumstances of infirmity 
and urgency under which last wills are frequently made, and 
from the solicitude of the law that the intention of a testator 
should be carried into effect, —in whatever words that inten- 
tion may be expressed, —the courts of law have felt themselves 
obliged to give to many expressions in wills a different effect 
from that which the same words would have in deeds. For 
example ; where we intend to convey the absolute title and in- 
terest in a piece of real estate, that is, what is familiarly called 
the fee, it is indispensable by the rules of the common law, and 
also by the express provisions of our own ancient colonial ordi- 
nances,' that a deed of such estate should run to a man and 
his heirs ; without which word heirs a deed would convey only 
an estate for life. But, on the contrary, in a wi//, an estate in 
fee may pass by many different forms of words, in short, by 
almost any expressions which clearly and plainly indicate that 
such was the intention of the person making the will. 

If any one present should have the curiosity to look for an 
example in illustration of this rule of law, they will find a strik- 
ing one in the case of the great British statesman, Edmund 
Burke. That illustrious man, at an advanced age, and after 
the habits of a long life, constantly employed in public affairs, 
had withdrawn his attention from the mere formalities of 
ordinary business-transactions, undertook (August 11, 1794) 
to draw up his own will, which he also states to be all written 
with his own hand. Having lost that only son, of whose emi- 
nence he had formed the highest expectations, — and to whose 
early death he never alludes without an expression of that 
anguish which none but a parent can ever know —he had no 
near friend remaining, except her whom he characterizes as 
his ‘entirely beloved and incomparable wife ;’ to whom he be- 
queathed the whole of his property real and personal. In 
making this disposition of his estate, he uses the following 
terms :—‘'T’o her sole uncontrolled possession and disposal, as 


1 See Ancient Charters, &c., p. 85. 
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her property, in any manner which may seem proper to her to 
possess and dispose of the same, whether it be real estate or 
personal estate, by her last will or otherwise. It being my in- 
tention that she may have as clear and uncontroled a right and 
title thereto and therein as I possess myself, as to the use, ex- 
penditure, sale or devise.- 1 hope these words are sufficient to 
express the absolute, unconditioned and unlimited right of com- 
plete ownership I mean to give her to the said lands and goods; 
and [ trust, that no words or surplusage or ambiguity may vitiate 
this my clear intention.’ 


This full and redundant phraseology, so strongly indicating 


his intention, would, without doubt, as he himself supposed, 
have been held sufficient in a will to pass the estate to his wife 
and her rs. But,to leave no room for doubt, he afterwards 
(July 30, 1795) made a codicil to his will, which is introduced 
with this remark : —‘ On reading the above will I have nothing 
to add o1 tially alter; but one point may want to be per- 
fected an ped. In leaving my lands and hereditaments 
to my W | find that I have omitted the words which in deeds 
create ai ritance in law. Now, though I think them hardly 
necessar) l /, yet to obviate all doubts, I explain the 
matter in | which is annexed to this;’ and he does then 
accordi levise the same lands over again, to his ‘ wife Jane 
Mary B al r heirs forever.’ 

lL have into these particulars in the case of this will from 
the dou! tive, of illustrating an important rule of law by 
in exam) i ly to be remembered, and at the same time to 
exhibit t perior conciseness and precision of established 
legal! langu over that which is not professional. In the in- 
stince b e us, Mr. Burke, by departing from the settled 


language of the law, actually employed an hundred and fifteen 
words to express just the same thing that might have been said 
(and was afterwards said in his codicil) with absolute certainty 
in one single word; which, though technical, is now familiar to 
every man, the word heirs.' 

The great source of uncertainty in law is, the intrinsic am- 
biguity of language, by which we must express our intentions. 
‘This ambiguity is often found in the writings of men who are 


' For this will, see Bissett’s Life of Burke, vol. ii, p. 440, 2d edition. 
VOL. XII.—NO. XXIV. 26 
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even well skilled in the use of language; much more, then, 
must we expect it in the illiterate and inexperienced. Now this 
ambiguity of language cannot be removed by common consent 
in any community where each man has an equal right to decide 
upon the construction of the words of a language; but, as it 
is absolutely indispensable for the security and peace of society, 
that the meaning of laws and contracts should be settled, in 
order that every man may enjoy his rights, there remains no 
resource for us, but to refer all questions of this nature to the 
judicial authority of the country; and we then arrive at cer- 
tainty, only by the positive decision of a tribunal, which gives to 
doubtful words a determinate signification, and thus lays the 
foundation for a technical language, merely because the indi- 


viduals of the community cannot, or will not, agree among 


themselves to affix a determinate meaning to their words. 


And here I ask permission to say one word in vindication 


of th from at er frequent complaint connected with its 

uncertainty ; that its inherent obscurities are still further dar- 

kened by a technical language which is altogether unintellgible 
>p ( pi } 

It is true that the law has its technical terms; .and 
has every science and art, for none can be well understo 
ind practised without them. Let us consider for-a moment 

their condition is in this respect better than that of the ] 

The mathematician is allowed, without any complaint, to 

his technical language ; and, instead of an easy and sim] 


] aS 1] ’ ! | , > 
nomenclature, which we. ¢ fancy we couid make for him 


he must have his cissoids and conchoids, his parabolas and 
yperbolas, his trapeziums and pentagons, his tetrahedron 

dodecahedrons and parallellopipedons, his parrallaxes, libra- 
tions and sizygies, with numberless other names, quite as strange 
and unintelligtb] those which are popularly called the 


crabbed terms of the law. 
The chemist and mineralogist are permitted each to have 


11. 


his alkalies and cases, his hy 


wen and oxygen, his quartz, 
eneiss and hornblend; -with a thousand others of a similar 
character, less intelligible than these, only because they are 
of Jess frequent recurrence. 

Why should not the mechanic, too, in all branches of the 
arts, be required, as well as the lawyer, to relinquish the use 
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of his technical language? In every daily newspaper we see 
advertisements of all descriptions filled with technical names. 
Our printers must talk of their founts of type, their forms, 
their register, their friars, monks, and other strangely applied 
names, without end; and our paper makers, of their demy, 
pot and foolscap. In the merchants’ and traders’ professions, 
too, persons not skilled in the business, are as much perplexed 
with their various technical names as with law terms; and the 
East Indian names of sannas and gurrahs, sinchaws and chap- 
pas, ponjees and munje¢ ts, fallupon the ear of the uninitiated 


Sig : ~ vl 
with as little meaning as the Norman French of our black 


letter law books. In the nautical art, who but professional 
seamen can comprehen 1 the extraordinary dialect which is so 
familiar and so nect uy to them ; their lanyards nd halliards, 
their clues and earings, and their studding-sails, or steadying- 


sails, or steering-sails, whichever is their true name; for on 


this point there is as much uncertainty among nautical men as 


upon any subject of law. Even in the necessary art of clothing 
our bodies, the professors talk most familiarly, of the qualities 
and colors of their goods, in a tongue which to all other per- 


sons is an unknown one; and, as we should say, with some 

ee. la al ly * their blue blacks. and 

inconsistency, too, when they tell us of their blue blacks, anc 
in 


ble greens: and what, I may 


* i ; 
— worse than all—their invis 


idd, can be more thoroughly unintelligible to the uninitiated 


| ae ee ’ oo i ade ae ] 
than the technical language of the reports of female and other 
fashions, which we see daily in our journals? In the no 


less necessary art of preparing meats and drinks for our bodily 
sustenance, who would undertake to master all the technical 
names which occur in the formidable lists of those articles, 
that are exhibited to the longing eye of the epicure in our 
celebrated public houses? But I leave this enumeration— 
which might be indefinitely extended—and return to our 
principal subject. 

The cases of ambiguity in legal instruments are principally 
of two classes; a want of accuracy in describing the things 
which are the subjects of a will, or deed, or other writing, or, 
the persons to whom such things are bequeathed or conveyed. 
I will give you examples of each of these classes. 

The humorous case in Pope’s works, which was the inven- 
tion of Pope and his legal friend Fortescue, though in itself a 








300 The Alleged Uncertainty of the Law. [Oct. 


pure fiction, is but a true picture of the difficulties which daily 
occur in courts of justice. 1 shall be pardoned for introducing 
into a grave discussion a mere piece of pleasantry ; but it illus- 
trates the subject as strongly as any real case, and may be new 
to the younger part of my audience, who have grown up since 
the works of Pope and Swift and their illustrious contempora- 
ries were driven from our library-tables by the promiscuous 
and motley products ofa daily press. 

We are told in the case alluded to, that Sir John Swale by 
his last will, among other things, made the following bequest: 
‘Out of the kind love and respect that I bear unto my much 
honored and good friend, Mr. Matthew Stradling, eman, | do 
bequeath unto the said Matthew, all my black and white horses.’ 
Now the testator died le ing six Jlack horses, six white ones 

j J 


and six that were each black and white, or, as they are called, 


pred horses. The question, therefore, was whether these pre 
horses were included in this legacy; and amusing arguments 
are made up for the counsel on both sides. ‘The court, ws 
are told, were long in doubt; as well they might be; and, if I 
am not much mistaken, every one of you would be as much at 
a loss to decide the question, if it were now seriously submitted 
to you as judges or jurors. 


After this case of uncertainty in the things described, | will 
give you an instance, and a real case too, of uncertainty 1 
respect to the persons, V ho were intended to be the objects f 
a testator’s bounty 

Not many years ago, in a neighboring county where I lately 
resided, a wealthy farmer, with the most benevolent intentions 
possible, wave a I y ior the pent fit of | e€ po r in his Ow! 
town; it was not, however, to go to all the poor of the place, 
but only to those who were of the household of faith. Now | 
ask-every one who hears me, how it would be possible for any 
court or jury to designate the persons who were to have the 


benefit of this legacy ¢ pu pp > that w ell- ntentioned testator 


could have had foresight eno to leave a legacy to those 
members of your-association who were of the household of faith. 
Who among them could make a claim to the bounty? And 


by what proofs could the claim be supported ? 
Of this class also are legacies like the following; to twenty 


of a man’s poorest relations; to the ten best men in a town; to 
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the son of such a man, and he happens to have several; toa 
man’s son William, when he happens to have two sons bearing 
that name. In this class of cases [ recollect hearing of one, in 
a neighboring town, where a warm-hearted citizen, in his en- 
thusiastic admiration of that patriot who is the boast of our 
country, made a resolution to give to all his sons, let them be 
ever so many, the name of George Washington ; and he has, 
I am told, thus far carried his resolution into effect, having at 
this time two sons of that name. If he should be blessed with 
a numerous male offspring, his case will assuredly require great 
care, when the worthy father shall come to distribute his estate 


an 
A 


mong them b his iast will. 
May I be allowed to mention another case of uncertainty as 
to the person; which shows the extreme embarrassment expe- 


} 


rienced by courts of law in such cases, and at the same time 
strongly exhibits the difficulties resulting from the peculiar dis- 
positions and passions of men. 

About seventy years ago a farmer of eminence, in the county 
before mentioned, devised to his son and his male issue a large 
and valuable real estate by that form of gift which is called an 
entatlment ; the effect of which, in this case, was that the estate 
would go to the eldest son in each successive generation. Now 
the first born issue of the son happened to be twins, who re- 
sembled each other so closely, that it was difficult to distin- 
guish them; and, either from accident or design, the requisite 
means were not used for determining which of the twins was 
the first born, and consequently which of them was entitled to 
the entailed estate. The will became a subject of litigation ; 
the legislature of the commonwealth interposed, with what we 
should now call a strong hand, and passed a law that the two 
children should hold the estate in common, until the question 
should be judicially decided. That law was disregarded by 
the parties, as being an interference with private rights beyond 
the power of the legislature ; the brothers occupied the two 
ends of their father’s mansion house; and, as the tradition 
is, passed in and out by the same door for a long time with- 
out speaking to each other. ‘The affair continued to be a 
subject of litigation, with some intervals of suspense, in various 
forms, from one generation to another; and it was not till the 

26* 
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very last month of November (1829) that the rights of the 
parties were settled; after a lapse of about seventy years. 
The estate was, by that decision, with consent of parties, divided 
equally between the descendants of the twin brothers. 

Persons who are not lawyers may be ready to ask, why the 
courts could not have made a similar decision at first. For 
this plain reason ; that the laws did not permit it. The eldest 
son, at that period, had his legal rights to the estate ; and if he 
did not choose to yield them up in any degree, the courts could 
not compel him to do it. If they could have exercised such 
an arbitrary power in that instance, you at once perceive that 
the same kind of authority might he exercised in other cases. 

The case I have just stated was one where the uncertainty 
arose from not being able to decide which of two persons was 
born first. Equally perplexing cases occur where it is imprac- 
ticable to determine how an estate shall descend, because it is 
not possible to know which of two persons dted first ; as where 
a husband and wife were both murdered at the same time, or 
where a father and his son have 


been both killed in the same 
battle, or have perished by shipwreck in the same vessel. The 
case of General Stanwix and his daughter, which is familiar 
to professional men, is a remarkable one. ‘That officer and his 
daughter, an only child, had set sail from Ireland in the same 
vessel ; which was cast away, and not a single person on board 
was saved. ‘There was not the least evidence, whether the 
general or his daughter was the longest liver. The legal per- 
sonal representative of the father was not the same individual 
as the personal representative of the daughter, in case she sur- 
vived him. Their respective representatives made their claims 
and were heard in chancery; and the court, finding the argu- 
ments on each side equally ingenious and equally inconclusive, 
recommended a compromise, which was agreed to. 

I may add, that the celebrated French Code, known by the 
name of the Napoleon Code, makes particular provision for 
such cases; and declares, that the one death or the other shall 
be presumed to have been prior or subsequent, according to 
the circumstances of inequality of ages and difference of sex, 
in addition to any other known facts respecting each of them. 

It may, at first view, appear somewhat paradoxical, and yet 
it is incontestible, that the very necessity of extreme precision 
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in the law is one source of what is popularly called its uncer- 
tainty. It happens in this manner; the courts of justice are 
frequently called upon to settle conflicting claims by applying 
distinctions, which are more subtle and delicate than usually 
occur in the practical concerns of social life. Cases run so 
near to each other, as to be scarcely more distinguishable than 
the boundaries of adjoining colors in the rainbow. In illustra- 
tion of this remark I will state one or two cases which have 
occurred within my own experience. 

The first was the case of an attachment of real estate made 
by two different creditors, without each other’s knowledge, by 
two different deputies of the sheriff. In order to be fully sen- 
sible of the difficulty of the case I am about to state, you will 


keep in mind, what you probably have all known, that no writ 
or legal process, except in cases of crimes, can be executed on 
Sunday ; of course no attachment of real estate can be made 
till after midnight of that day. You ought to be apprised also, 
that to make a valid attachment of real estate, by our laws, it 
is not necessary that the sheriff should go upon the land, but it 


is sufficient for him to certify on the back of the writ, as soon 
as he receives it, that at such an hour he made an attachment 
of the debtor’s land, wherever it may happen to be. Now you 
will readily conceive, that in the event of an expected failure, 
there will be many writs prepared in due season and awaiting 
the important moment of the midnight of Sunday. With these 
explanations the case alluded to will be intelligible without any 
knowledge of law. 

One attachment was certified by the officer in words to this 
effect —‘ At one minute after twelve o’clock I attached a piece 
of land belonging to the debtor,’ &c.; and the other oflicer 
made his attachment of the same land in this form —‘ JIm- 
mediately after midnight I attached,’ &c. In the argument it 
was contended on the one side, that a minute was the smallest 
division of time known in the law and in the common business 
of life, and was therefore the smallest period of time after mid- 
night, in which any act of that.kind could be supposed to have 
been done. On the other side, it was maintained, that the 
words immediately after midnight implied a point of time earlier 
than one minute after that hour; as, by the very definition of 
the words immediately after, there could not be an intervening 
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period even of the sixtieth part of a minute between the hour 
of twelve o’clock and the moment of making the attachment. 
Now, considering this case theoretically, the attachment which 
was made immediately after midnight might be entitled to the 
priority. But the court, treating the question practically, came 
to the conclusion that both the attaching officers must have 
intended the same moment of time, though they had made use 
of different words in expressing it; that they both intended and 


made their attachments the moment that Sunday was ended: 


and it was accordingly - adjudged, that the two attachments 
must be considered to have been simultaneous, and that the 
two creditors should hold the estate in equal moieties between 


them. Now the creditor, who expected to have had the 
priority and to have held the whole lot of land, doubtless felt 
that he had good right to complain of the uncertainty of the 
law. 

The difficulty in this and all other cases of nicety, where 


} 


parties wil 
the absolute necessity of deciding either one way or the other; 


| not give their consent to an adjustment, arises from 


the courts not being permitted, as arbitrators chosen by the 
parties might, to apportion their claims according to rules of 
equity without regard to strict rights in law. 

Another instance, within my own experience, also, was a 
case in which the principal question was, whether the Bermuda 
Islands were in the West Indies. ‘The question arose upon a 
policy of insurance, in which a vessel was insured to the West 
Indies, general!y; and the owner, who considered the Ber- 
mudas to be included in the term West Indies, sent his vessel 
thither, and she was lost. On the trial, witnesses were pro- 
duced, and books of geography, that countenanced opposite 
opinions on this point; and cases of insurances made in this 
city were referred to, in which the insurers and insured had 
held the Bermudas to be included in the term West Indies ; 
and it was argued in support of this opinion, that the whole 
American continent and its islands were originally called the 
West Indies, and that a part of the main land, even at this day, 
was in popular language sometimes spoken of by the same 
name. But the jury, under the direction of the judge, were of 
opinion, that the weight of evidence of shipmasters and mer- 


chants was against including the Bermudas in the general term 
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West Indies; the opinion of the judge being, that whatever 
might be the classification made by geographical writers for 
their purposes, yet this and all other names and terms in com- 
merce must be construed according to the usage and under- 
standing of commercial men, where that usage can be ascer- 
tained. ‘This decision, as you may suppose, did not tend to 
make the losing party think at all more favorably of the cer- 
tainty of the law; yet, you perceive at once, that the law itself 
was not in fault; but the uncertainty lay entirely with the 


nautical and commercial gentlemen who were witnesses in the 
case, and who had different opinions upon the point of usage. 

[t is a curious fact, that while we were here t ying this ques- 
tion respecting the West Indes, a question of the same kind 
was trying in Eng in regard to the term, East Indies; 
namely, whether the Isle of France was included in the terms 
‘India and the East I 1 Islands.’ And before | inform you 
of the decision, let mi k any merchant or othe practical man 
here present, if he feels perfectly clear in his mind how it ought 

| 


to be determined? There was, in fact, so much doubt raised 


in the case upon the evidence adduced, that on one trial it was 
decided that the Isle of France was comprehended under the 
name East Indies, and in another, that it was not.' 

Strange as this result may at first view appear, and much as 


it may seem to countenance the popular opinion | am attempt- 
ing to combat, y { to persons who are conversant with the ordi- 
nary concerns of business, it will occasion no surprise. It is 
obvious, in the first place, that here was no uncertainty in the 
law; the dispute was upon a mere matter of fact, which de- 
pended entirely upon the evidence of mercantile and other 


] ey , . ] 
a I] 


witnesse dacq lunted with th Usave of trade in reg urd to the 


A : ; 
point in question. If, then, there was no settled usage, the 
vitnesses, and consequently the court and jury, must feel 
doubts 


Cases of insurance frequently present instances of great 
nicety and proportionate difficulty ; but the difficulty generally 
arises out of the facts, or evidence, and not from the law. Be- 
fore an audience like the present, in a commercial city, I shall 


; ‘ . . _ 
D pardoned lor adverting to a lew oj them. 


1 Bingham’s Reports, 445; Ryan & Moody’s Rep. 75 
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What, let me ask my mercantile and nautical friends present, 
constitutes a stranding of a vessel? How must a vessel be 
situated, and for how long a time, in order to be considered as 
stranded? In one adjudged case, the jury were of opinion, 
that stranding meant. where the vessel took the ground and 
bilged, so as to be in pable of proceeding on her voyage; and 
in another, where a vessel ran upon piles, and rested till they 
were cut away; in another, where she was driven aground in 
the river Thames, and remained aground an hour, it was held 
not to 


} R 
| 


e€ a strand "s; yet, again, in another case, where a 


vessel fastened by hawser to the pier of the dock, took the 


B 
ore ! | if mwiuve rold t tror 1; re vf r ‘ 4 se] 
ground, it was held to be a stranding; but where a vesse 
touched upon a rock and rested one minute and a half, it was 


decided not to be a strandi 


Again; the word corn, in an English policy of insurane 


includes m lt. éas and 1s but not ru 4 In N Ww Y ork, 


the exception of all partial losses on roots does not discharge 
tke insurers from a partial loss on sarsaparila, because, ihough 
sarsaparilla is a root, yet not being perishable, it is not included 
in the memorandum. 

The term shipwreck has occasioned much embarrassment, 
from the extreme difficu ty of de fining the degre e and circum- 
stances of the disaster which shall constitute a loss of that 
kind. Nor is it less difficult to determine at what point the 


seaworthiness of a vessel ends and unseaworthiness begins ; 
besides which, the standard of seaworthiness has been grad- 
ually raised, within the last twenty years, in consequence oil 


a more perfect knowledge of ship-building, greater experience 
in maritime risks, and an increased skill in navigation ; and 
there is also a difference of opinion, among practical men, as 
to what equipments are or are not necessary. [rom these 
causes also, different nations have at this time different stand- 
ards of seaworthiness. 

After the examples I have given of the alleged uncertainties 
of the law, which | have endeavored to show do not exist 
to a greater extent than is to be found in other sciences, you 
may perhaps ask, why this stigma has been fastened so con- 
spicuously on the law alone ? 

Whether any distinct and satisfactory answer has been 
expressly given to this question I cannot affirm. But, in 
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reflecting upon the subject, I have come to the conclusion, 
that although it may have been. partly occasioned by ancient 
prejudices against the professors of the law, yet it must, after 
all, in the present enlightened age, be principally owing to this 
circumstance ; that in the law alone there is an indispensable 
necessity of making a decision upon disputed points, which 
must always affect two contending parties, one of whom must 
gain and the other must lose his cause ; as in every controversy 
between private individuals, or between the government and 


the citizen ; and the losing party will naturally feel that he 


has a right to complain of the law. Let me now remind 
you, how vi J different a state of things exists in other profe S- 
sions. In medicine, when a patient asks the opinion of his 
physician upon his case, if the latter should feel ten times the 


} 


uncertainty that a lawyer woulda In advising a client, still it is 


ol no importants to any other person than the patient, whether 
the phys clan nent r wrong in his decision; there are no 
conflictin ( Ss ol r party to | ‘ cted by the advice 
- ] : ¢ la; ot 9 : 
given, and 1 ly remains to complain, if the advice should 
prove fatal. S 1 theology, the advice or decision of the 
atean ci - in its effeets than the individual: wl 
aivine l HO i Cr in Its Ciicel tilda thie INdaIVIdUa who 
is the i te subject of it. 
— “a | on ‘ r 

In addition to all other obstacles to the attainment of certain 
and steady decisions which dep nd upon the opinions of jurors, 
as well ul ) the rules ol law, and as ine apology ior 
what are often considered to be the mistakes or misjudgments 
of juries, it ought always to be remembered, that we require 

P- ot — . . 
of them what we exact in no other c: I mean, a perfect 


unanimity in their decisions. Without here examining into 
me ee ad 
the expediency or! cpediency oi this strictness 


| 1 
, 1 may ask, 
whether, under the traint of such a rule, we should wonder 


that juries, with honest differences of opinion and from an 
anxious wish to « to an ‘agreement, should by a mutual 
compromise of their i lividual sentiments, often appear to do 


wma , ce 
injustice, and sometimes really do it, by awarding to a party 


a smaller or greater compensation for an injury than would 
have been given by the majority, even of thesame jury. Can 
we wonder also, that juries should from the same cause 
occasionally be unable to agree at all? How many bodies of 


twelve men, in other professions, whether physic, divinity, 
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commerce, the mechanic arts, in short, throughout the whole 
community, would be more steady and certain in their decis- 
ions and give more satisfaction to the public, if they were also 
required to be unanimous in their opinions? 

In justice to juries, too, we ought to recollect, how many 
cases they do in fact decide correctly and satisfactorily ; 
these, however, we are apt to lose sight of, and only remember 
those few instances, comparatively speaking, where they either 
decide incorrectly or cannot decide at all, from the real 
difficulty of the questions. In a case of this latter description, | 
recollect being once very strongly impressed as well as amused, 
with the earnestness of an honest and warm-hearted foreman 
of a jury, to whom an intricate cause had been committed, 
and in which they were unable to come to a decision. When 
they informed the court.that they could not agree, and they 
were discharged from any further consideration of the case, 
the foreman exclaimed to the counsel in the cause, in a tone 
of vexation and remonstrance, ‘what do you give us such 
puzzling cases for; why don’t you let us have some easy 
ones, that we can agree in?’ 

Upon a candid and dispassionate review of this subject, then, 
I flatter myself, that if any individual, who hears me, may have 
heretofore entertained the common prejudices respecting the 
uncertainty of the law, though he may not be now entirely 
satisfied that those prejudices are wholly unfounded, he will at 
least think the reproach less justly deserved by our science than 
he may have once supposed. He will, | am sure, be con- 
vinced, that the doubtful cases which occur in courts are more 
owing to the frauds, the interests, or the passions of the parties 
litigating, than to any gross defects in the laws themselves. 
Blackstone justly observes, ‘the /aw rarely hesitates in declar- 
ing its own meaning; but the judges are frequently puzzled 
to find out the meaning of others.’ He adds, that in his time 
about twenty days in the year were sufficient in Westminster 
Hall to settle every special point of law that arose throughout 
the nation; but that two months were annually spent in de- 
ciding the truth of facts before six different tribunals in the 
several circuits of England, exclusive of London and Middle- 


11 Comm. 329. 
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sex. A similarremark may be made in respect to our country. 
Besides which, we ought to take into view the numberless 
questions which are definitively settled by courts and juries, 
according to provisions of law which are sufficiently certain, 
and by the parties themselves, both with and without consult- 
ing their counsel, and without ever coming before any judicial 
tribunal. 

Upon a large and extended view of our own jurisprudence, 
therefore, what abundant reason have we to be satisfied with 
our condition. Disencumbered from most of the burthensome 
and intricate legal regulations enveloping the real and personal 
property of that distinguished nation from which we originally 
derived our laws ; observing the difference of circumstances of 
the two countries and moulding anew the ald laws or framing 
new ones adapted to our peculiar wants; and, above all, enjoying 
the blessings of learned and upright -judges, by whom those 
laws are impartially administered to every citizen — we may 
well overlook those comparatively rare and unimportant cases 
which happen occasionally in the system at large, and which 
appear to be in violation of its general harmony of action. 

But our jurisprudence, though much improved, is, like other 
human institutions, still susceptible of amendment. In pro- 
jecting improvements, however, we must not be too impatient 
of existing laws, nor too eager to adopt new ones. ‘Time, that 
sreatest of all innovators, as Lord Bacon expresses it, innovates 
slowly ; and, in the language of the philosophic statesman, 
Burke, to innovate is not to reform. We must be assured that 
old Jaws operate injuriously before we make achange. Above 
all, we must not be too sanguine of being able to provide laws 
to meet every particular case. If our jurisprudence, as a whole, 
has a salutary operation, we need not be over-solicitous to 
provide for points of inferior importance, Jest our anxiety to do 
this should, before we are aware of it, derange the general 
system. 

In this fortunate age we have such means of improving our 
own jurisprudence as were never before possessed ; we can 
now bring together the laws of all other countries, and by a 
comparative study of principles see, more distinctly than our 
predecessors were able to do, the defects and excellencies of 


these and of our owa. In short, to the invaluable body of law 
VOL. XII.—NO. XXIV. 27 
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which now regulates the rights and duties of the millions of 
individuals inhabiting our country — and to those unobserving, 
or uninformed sciolists, who on a partial view still find occasion 
to cavil at its uncertainties we may justly apply what has 
been so strikingly and eloquently said by an eminent British 
statesman in relation to the general Law of Nature and Nations, 
and to those sophists, who attempt to perplex their bewildered 
auditories, in the same manner, by their cases of uncertainties 
in all moral science : 

* Since the last century,’ says Sir James Mackintosh, ‘ vast 
additions have been made to the stock of our knowledge of 
human nature. Many dark periods of history have since been 
explored. Many regions of the globe hitherto unknown have 
been visited and described by travellers and navigators not less 
intelligent than intrepid. We may be said to stand at the 
confluence of the greatest number of streams of knowledge, 
flowing from the most distant sources, that ever met in one point. 
We are not confined, as the learned of the last age generally 
were, to the history of those renowned nations who are our 
masters in literature. We can bring before us man in a lower 
and more abject condition than any in which he was ever seen 
before. 

‘'T'he records have in part been opened to us of those mighty 
empires of Asia where the beginnings of civilization are lost in 
the darkness of an unfathomable antiquity. We can make 
human society pass in review before our mind, from the brutal 
and helpless barbarism of Terra del Fuego, of the wild and 
voluptuous savages of Otaheite, to the tame, but ancient and 
immovable, civilization of China, which bestows its own arts 
on every successive race of conquerors, to the meek and servile 
nations of Hindostan, who preserve their ingenuity, their skill 
and their science, through a long series of ages, under the yoke 
of foreign tyranny, to the gross and incorrigible rudeness of the 
Ottomans, incapable of improvement, and extinguishing the 
remains of civilization among their unhappy subjects, once the 
most ingenious nations of the earth. We can examine almost 
every imaginable variety in the character, manners, opinions, 
feelings, prejudices and institutions of mankind, into which they 
can be thrown, either by the rudeness of barbarism, or by the 
capricious corruptions of refinement, or by those innumerable 
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combinations of circumstances, which, both in these opposite 
conditions and in all the intermediate stages between them, 
influence or direct the course of human affairs. History, if I 
may be allowed the expression, is now a vast museum, in which 
specimens of every variety of human nature may be studied. 
From these great accessions to knowledge, lawgivers and 
statesmen, but, above all, moralists and political philosophers, 
may derive the most important instruction. ‘They may plainly 
discover in all the useful and beautiful variety of governments 


and institutions, and under all the fantastic usages and rites 


which have prevailed among men, the same fundamental, com- 
prehensive truths, the sacred master-principles which are the 
guardians of human society, recognized and revered (with few 


and slight exceptions) by every nation upon earth, and uniformly 
taught (with exceptions still fewer) by a succession of wise men 
from the first dawn of speculation to the present moment. The 
exceptions, few as they are, will on more reflection be found 
rather apparent than real. Nay, if we could raise ourselves to 


that height from which we ought to survey so vast a subject, 
these exceptions would altogether vanish —the brutality of a 
handful of savages would disappear in the immense prospect of 
human nature —and the murmurs of a few licentious sophists 


would not ascend to break the general harmony.’ ' 


ART. IL—THE DOCTRINE OF IMPLIED WARRANTY ON THE 
SALE OF PERSONAL CHATTELS 

Tue extent of the liability of the vendor of personal chattels, 
for their quality, is a subject of the law of contracts which has 
been in a great degree unsettled. The contract of sale is itself. 
as ordinarily conducted, vague and undefined; and, from the 
great variety of incidents affecting the subjects of sale, perhaps 
necessarily so. 

There are latent defects and lurking disorders and principles 
of destruction and change scarcely thought of, and seldom pro- 


' Introductory Lecture on the Law of Nations, p. 25. 
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vided for by the parties contracting. ‘The qualities and defects, 
affecting the ordinary subjects of contracts, were much dis- 
cussed by the civilians (Dig. 21.2. 1.) and with a degree of 
minuteness and nicety, which in their days may have been 
sufficiently practicable, but which would be wholly inapplicable 
to the complex variety of modern commerce. ‘Those nice 
distinctions, which constitute the ground-work of the civil law, 
have been wisely disregarded by modern judges, who have 
taken a more enlarged view, aiming rather to explain and 
carry into effect, than to supply the contractsof men. Herein, 
and in the application of presumptive evidence, it is believed 
mainly consists the difference of the civil and the common law, 
in regard to the subject of implied warranty on personal sales. 

We apprehend that the great question is one simply of iriten- 
tion; and that the true maxim, in reference to sales, is fides 
servanda. If the contract be general, in the observance of 
this principle, caveat venditor. If the buyer requires special 
and minute provisions, then the maxim well applies caveat 
emptor. ‘The law does not provide what he has himself left 
unsettled. And where both parties are equally innocent, the 
Jaw cannot interpose to shift the burden from the one to the 
other. 

A warranty is an engagement entered into by contracting 
parties. ‘The terms of the contract are therefore to be sought 
for. No form of words, no technical expression is assigned by 
law to this species of contract. If the terms are express, there 
can be no doubt. ‘There may be equal certainty in the implied 
terms of an agreement. If the intention can be ascertained 
from the conduct of the parties, this is decisive. 

And first, there is always understood to be a warranty (and 
it is only implied) that the seller in possession, and professing 
to be the owner, has a valid title to the property sold. 3 Bi. 
Com, 166. So if out of possession, if he claims title and 
the sale proceeds on that basis. (Buller, J. Pasley v. Free- 
man, 3 T. R. 57.) If, however, the seller professes to dis- 
pose of such title only as he has, or as he may be ascertained 
eventually to have, it is otherwise ; the intention being manifest 
to throw the risk of the title upon the buyer. 

Now in the former case a warranty is implied because good 
faith requires it, and because a transfer of title is the subject 
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matter of the contract. Very different is the case where the 
buyer purchases only a claim —an uncertain right, or perhaps 
a lawsuit. 

In contracts for provisions for domestic use, it is always 
implied that they are wholesome. 3 Bl. Com. 166. In these 
several cases the subject matter of the contract furnishes evi- 
dence of the intention of the parties; and if the triers can 
arrive at this, there is no rule of law to prevent the introduc- 
tion of evidence, whether express or implied, (unless it be 
where the contract is reduced to writing) and a principle which 
should require a warranty to be proved by express terms 
would be inconsistent with established rules of law and evidence. 

The price given is sometimes adduced as evidence of the 
intention of the parties. But we think that there may be fallacy 
in the application of the maxim that a sound price implies a 
sound article. In many cases the price given furnishes evi- 
dence entirely too vague to make the rule a safe one where 
this is the only ground of implication. ‘The price of a great 
number of chattels, such as horses, pictures, jewels, &c. de- 
pends entirely upon fancy and caprice. In the sale of horses 
the parties depend mainly upon inspection and individual judg- 
ment at the time of sale. The seller may be ignorant of any 
defect or fault, yet the animal may have contracted a distem- 
per an hour before, which in time will render him entirely 
worthless. But the risk is deemed by the parties ordinarily to 
be so small, that the price would be but slightly varied by a 
warranty or the exclusion of a warranty from the contract of 
sale. ‘The value fixgd is so much a matter of opinion, that it 
is difficult to determine what the parties would have supposed 
a sound price, in other words, a price which had no reference 
to the risk of unsoundness, which, as we have remarked, is 
ordinarily considered to be trifling. ‘Take the case of a slave, 
young, active, and apparently in perfect health. He is sold 
for what might be considered the full value, in other words, for 
a sound price. In a short time after the sale he breaks out 
with the small pox, which he must therefore have contracted 
before the sale. How does it appear from the price alone that 
the parties may not have taken into view the chance of latent 
disease? The difficulty of applying the principle results from 


the uncertainty, what ingredients entered into the judgment of 
97* 
aw 
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the parties in regard to the value. The implication which is 
raised from this single fact is fallacious. As evidence of war- 
ranty it may be incomplete. Where there is a fixed standard 
of value, as of stocks, there the price may furnish evidence, 
and may be decisive. 

There are certain cases where the seller has peculiar means 
of information in respect to the latent defects to which a com- 
modity may be subject. A manufacturer has the means of 
kaowing whether the commodity he offers in the market has 
had wrought up into its materials the principles of destruction 
and decay, and whether the article is merchantable. 

There are other cases where the defects originated before 
the interest acquired by the seller, which may have been 
secretly working, but of which he has no greater means of 
knowledge than the buyer; as where bales of cotton or bags of 
hops have been immersed in water for the purpose of increas- 
ing their weight ; so that the grower of the cotton and the hops 
has caused an injury to the subsequent seller and buyer ; to the 
former in the diminished bulk, to the latter in the value of the 
commodity. ‘The grower in this case, if not personally conu- 
sant of the fraud, had the means of knowing, and was bound 
to cause the commodity to be what it purported to be — mer- 
chantable. The original purchaser had no means of know- 
ledge. He is only aware, as is the subsequent purchaser, of 
the frauds incident to the article. ‘The seller is not to be pre- 
sumed to warrant against these frauds of the market unless a 
consideration therefor enters into the price of the article. And 
if such provision was made, it would naturally appear in the 
terms of sale. Where the contract is silent on this subject, 
the price given does not inform us what were its terms, for we 
have no means of knowing the degree or the value of the risk. 
The liability of the original producer to the vendor does not 
affect the question; for the buyer, having purchased all the 
interest of his vendor in the commodity, is entitled equitably to 
all the remedial provisions attending that interest, and may be 
permitted to exercise them in the name of the vendee. 

There is another class of cases when the defect is latent. 
Where the seller has no means of knowledge; where, whilst 
the property is in his possession, the principle of destruction is 
perhaps a mere germ, and is advancing in the hands of suc- 
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cessive purchasers to the entire destruction of the chattel, 
where the commodity is undiminished in value, apparently, 
until the fault has fully developed itself in the hands of some 
unfortunate holder. The cases instanced above of the slave 
and the horse dying in the hands of the buyer, are of this 
character. And independent of the uncertainty of the inten- 
tion of the parties in regard to the risk, there seems to be no 
moral impropriety in suffering the loss to fall where chance has 
assigned it. It is especially proper that courts should not 
interpose in such cases if the intention of the parties is not 
apparent, or if the terms of their own contract are unsupplied. 

By the civil law, when the subject of the contract of sale 
was apparently valuable, it was assumed that the price given 
was the actual value of the sound article; and the rule was 
adopted that the seller shall be responsible to the purchaser for 
the soundness of the commodity for which he is supposed to 
have received a correspondent price. The artificial rule was 
therefore established —that where it was understood that the 
buyer should take the risk, there must be an express provision 
to that effect. 

The common law bas been supposed by certain writers, and 
in some judicial opinions, to be directly the reverse. The 
application of the rule derived from the price given has as a 
test of the mutual understanding been found fallacious; it has 
therefore been said that the risk of loss ought to be sustained 
by the buyer, unless there is an express proviston to the con- 
trary. ‘This is also an artificial rule and equally a departure 
from principle. ‘The true rule we conceive to be that the 
representations of the seller, the circumstances of the parties, 
the subject matter, the price, and generally the res geste, as 
determining the mutual understanding, are to be weighed by 
the triers as decisive of the actual contract. We believe that 
an examination of all the English and most of the American 
cases will justify the conclusion, that an express warranty is 
not necessary where it impliedly appears that a warranty was 
within the mutual understanding of the parties, thpugh it must 
be admitted that most of the elementary writers have stated a 
different doctrine. 

The leading case cited to show that the vendor is not liable 
for the soundness or quality of his commodities, without a war- 
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ranty express in terms, is the case of Chandelor v. Lopus, Cro. 
Jac. 4. Lopus, who was a jeweller and acquainted with the 
value of precious stones, deceitfully, as. it appears from the 
case, sold a stone to Chandelor for £100 as and for a bezar 
stone. The stone turned out not to be a bezar stone and was 
wholly worthless. “Chandelor brought his action in the K. B. 
for a deceit and recovered damages, but there was no aver- 
ment in the declaration that the defendant knew that the stone 
was not a bezar stone, and the judgment was reversed in the 
Exchequer Chamber on a writ of error, ‘forasmuch (says the 
report) as no warranty is alleged, they held the declaration to 
be ill.’ The action was for the fraud, which was manifest, but 
the declaration wanted sufficient averments.. Warranty was 
not the basis of the action, but the cause of action, whether for 
the warranty or fraud, was most unquestionable. The judges 
are represented as saying that men are not responsible for 
affirmations at the time of the sale of their commodities, inas- 
much as men will praise their own goods, and that the pur- 
chaser must guard himself by express warranty. We incline 
to the opinion that the niorality and the logic of the learned 
judges would be alike respected at the present day. But this 
most absurd dictum is made the corner stone of the whole 
doctrine, and has been acquiesced in, we presume, by many 
who were scarcely aware that the case itself was decided upon 
a question of ill pleading. ‘The case of Stuart v. Wilkins, 
Doug. 20, was an action of assumpsit on the warranty of a 
horse. It was decided to be the proper form of action, when 
the warranty is express. Lord Mansfield said that selling for 
a sound price without warranty may be a ground for an actior 
of assumpsit, but that the scienter should be averred. Grose 
J. in commenting on this decision in the case of Parkinson v. 
Lee, (2 East, 320) observes, that before the case in Douglas 
it was a current opinion that a sound price given for a horse, 
without any other circumstances which could affect the ques- 
tion, was equivalent to a warranty, but that on discussion it was 
found loose and unsatisfactory, and Lord Mansfield rejected it. 
Unquestionably when there is a naked sale without representa- 
tion or express warranty, what might be esteemed a full price 
on the sale of a horse, in which a latent disease existed, was 
most properly rejected as evidence of the intention of the par- 
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ties, from its uncertainty, and for the reasons we have given 
above. The case of Stuart v. Wilkins was decided upon the 
pleadings 


5”) 


reported by Douglas, and the remark of Lord Mansfield is 
irrelevant to the present question. 
The case of Bree v. Holbech (Doug. 655) was an action of 


and the discussion mentioned by Grose, J. is not 


assumpsit brought to recover the sum of £2000 sterling, w hich 
the plaintiff had paid to the defendant, as executor, as the 
consideration for the assignment of a mortgage of a term of 
years, which the defendant had found among the papers of his 
testator and sold to the plaintiff. It turned out that the mort- 
gage was a forgery of the testator’s. Plea the statute of limit- 
ations. Replication, setting forth the fact of forgery and con- 


sequent failure of conside 


ration, did not aver that the executor 
knew that the term was a forgery, or any other fact to take the 
case out of the statute. ‘There was a demurrer to the replica- 
tion, and joinder in demurrer. The demurrer was sustained 
by the court, inasmuch as nothing appeared upon the pleadings 
to avoid the bar of the statute, but leave was given to amend 
upon discovery of fraud. Now it does not appear in this case 
what would have been the decision of the court if the action 
had been brought before the statute had taken effect. There 
is an obiter remark of Lord Mansfield, in the brief report of 
Douglas, that the executor in the deed of assignment had only 
covenanted against his own and his testator’s incumbrances. 
And obviously, if there were express covenants, there was no 
occasion for implied ones. When the contract is express, 
every presumption is against further implication. But this was 
a conveyance purporting to pass real estate, and it is well 
understood that the grantor is liable only upon his express 
covenants. ‘The deed of assignment contained in the case in 
question the whole agreement of the parties. 

The case itself was decided upon the sufficiency of the 
pleadings, and was a case of the sale of an interest in real pro- 
perty. The doctrine of implied warranty on the sale of per- 
sonal property did not come under consideration, and the obiter 
remark of Lord Mansfield had no relation to that question. On 
the vague authority of these cases, and upon the difference 
between the common law and the civil code, as asserted by 
some writers, the principle was assumed of the necessity of 
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the buyer’s guarding himself in all cases by a special and 
express warranty. The true principle, however, is stated by 
Blackstone in his Commentaries (vol. 2, 455, vol. 3, 166), 
though in general terms, viz. that an affirmation is equivalent 
to a warranty ; by Professor Woodeson in his Lectures dis- 
tinctly, and by Buller, J. referring (in Pasley v. Freeman, 3 
T. R. 57,) to decisions of Holt, Ch. J.—and an affirmation may 
certainly be made by symbols or by any conventional terms. 
It is evident, however, that the point had been controverted 
once, as Grose, J. in the opinion already alluded to, speaks of 
the controversy which once exi ted. 

The next leading case on the subject is that of Parkinson rv. 
Lee, (2 East, 314.) This was an action on the warranty of 
certain bags of hops sold by samples. It was well known to 
the trade that the commodity was subject in the market to 
latent defects. Among which was the injury arising from the 
fraud which had been practised in this case. The hops had 
been purchased by the defendant of the grower, who had 
caused them to be watered for the purpose of increasing their 
weight. ‘The defendant had sustained a loss in consequence 
of the increased weight. The destructive principle was‘ope- 
rating whilst the commodity was in his hands, but was unknown 
to him; and in the possession of the plaintiff the article became 
entirely worthless. ‘There was no representation in regard to 
the goodness of the hops. There was a symbolical represent- 
ation, on a display of the samples, that the bulk corresponded 
with the samples. 

On the first trial, the jury were directed by Le Blanc, J. to 
find for the plaintiff, the learned judge thinking the intention 
of. the warranty by samples, to have been that the bulk cor- 
responded with the samples, not only in all its apparent quali- 
ties, but that it was also free from latent defects. But the 
amount and the interest of this warranty was that the bulk 
from which the samples were taken, corresponded with the 
samples. Such was the extent of this syinbolical represen- 
tation. ‘There were no means of determining whether the 
seller meant to take the risk of the latent injuries, nor did it 
appear by the price given, that provision had been made 
for the hazard of previous fraud. On a motion for a new trial, 
the court treated the subject as a question of intention. 
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Lawrence, J. dwelt upon the consideration that there was 
no representation as to the goodness of the hops, though it 
was well known to the trade that the commodity was subject 
to latent defects. 

Le Blanc, J. retracted the opinion which he had expressed 
to the jury. He said that the question had never arisen before 
except upon the sale of horses, but that he was unable to dis- 
tinguish this case in principle. 

Whether the parties in the sale by sample meant to confine 
the warranty to a general correspondence in qualities, was a 
question of fact proper for the determination of the jury, and 
as such on a new trial it was submitted to them. 

As the representations of the seller were confined to the 
general qualities of the hops, when it was well known that 
they were subject to latent defects, and as the warranty in this 
case was only to be implied from the representations, it might 
fairly be inferred that it was the intention of the parties to 
exclude a warranty embracing unknown causes of injury. 

It is worthy of remark, that in this case the hops had a fixed 
market value, subject to the chance of latent defects, and that 
Erskine in his argument in bank stated that witnesses were 
offered at the trial, to shew the usage of the trade to 
have been, that the buyer should stand to latent defects. The 
evidence was excluded, but it is apparent that it would have 
shown the intention of the buyer not to have been to provide 
against latent defects, and the case itself illustrates our obser- 
vations, on the fallacy of the argument drawn from what is 
called a sound price, the whole question being, whether the 
price was the market value, with or without warranty against 
latent defects. If however the value had been fixed bya 
board of trade or otherwise, at a certain rate without warranty, 
and at another rate with warranty against latent defects, the 
price itself would seem to be decisive of the intention of the 
parties contracting. ‘lhe more modern cases, acknowledging 
the authority of the case of Parkinson v. Lee, (and indeed 
when properly understood it seems unquestionable,) adopt a 
broad and liberal ground in the views which they take of the 
subject. 

The case of Tye v. Fynmore, 3 Camp. 462. was an action 
for not accepting or paying for sassafras wood, which in the bill 
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of parcels was described as good merchantable sassafras. It 
turned out that the wood was of little value, and this was pre- 
sented in defence to the action. The defendant was a druggist 
and might have determined the insufficiency of the wood on 
inspection, but the court held that he was not bound to exer- 
cise his judgment. It was sufficient for him that the article 
was described as of a merchantable quality in the bill of 
parcels. 

In the case of Gardiner v. Gray, (4.Camp. 144.) there 
was a sale of an article called waste silk. Samples were 
shown before the sale, but at the time of sale there was no 
display of samples. It was represented to be of the same 
quality with the samples before exhibited and merchantable. 
It proved however not to be merchantable but of a very in- 
ferior quality. Lord Ellenborough held, that in all such cases a 
warranty was implied that the commodity was merchantable, 
and fit for the purposes for which it was bought. Undoubt- 
edly in this case the intention was considered a question of 
fact and properly determinable by the jury.’ 

In the case of Jones v. Bright,? and Gray v. Cox, 4. Barn. 
& Cress. 108. an action was brought against the person who 
undertook to supply sheathing copper for a vessel. The 
copper failed from an intrinsic but latent defect, caused by the 
absorption of too much oxygen in the manufacture, owing to 
mismanagement in the process of the manufacture. It was 
held that the manufacturer knowing the use to which it was to 
be applied, and having the means of guarding against any 
defect was liable on an implied warranty. The intention of 
the parties in this case was inferred from their relative situation. 
It was the intention of the purchaser to receive and to pay 
for a perfect article. This case differs from the case in 2nd. 
East in two important respects. Here the latent defects were 
not known by the purchaser to be incident to the subject. 
They were only known as such to the manufacturer. And 
here the action was against the original producer, and not as 
in the case of Parkinson v. Lee, against a middleman when 
the article had been taken with all the hazards of commerce. 

The result of that action, it is presumed, would have bee> 


' Bridge vo. Wain, 1. Stark, N. P. Rep. 504. S, P. 
2 5. Bing. R. 535. 
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different, if it had been brought by the first purchaser against 
the grower of the hops. 

The case of La Neuvell v. Nourse (3 Camp. N. P. Rep. 
351.) does not militate with our positions. The defendant 
there bought a quantity of champagne of the plaintiff which he 
kept a year, and then exchanged it with the plaintiff for 
burgundy. The champagne, on examination, proved to be 
sour and worthless, and the plaintiff brought his action, 
claiming the value either of the burgundy as on a sale, or of 
the champagne as on an exchange. But Lord Ellenborough 
decided that the loss must fall upon the plaintiff, the original 
vendor. Here it is observable, that if the wine was appar- 
ently merchantable, when originally received by the buyer, if 
not at that time sour, it must have contained the germ or prin- 
ciple of destruction, and it was consequently an’ effort by 
the plaintiff to make the buyer pay for the bad wine himself 
had furnished. The case, therefore, not merely isnot opposed to, 
but directly supports our principles. We close our review of 


the English authorities,- with the case of Jendwine v. Slade, 
2 Espinasse Rep. 572, which shows that in all cases where 


the warranty is not express the mutual understanding of the 
-parties on a representation, is to be sought for. In that case 
an action was brought to recover damages on the sale of two 
pictures, one of which was said to be a sea-piece by Claude 
Loraine, the other a fair by Teniers, which the defendant had 
sold under a catalogue, with the names of the supposed 
artists aflixed. Lord Kenyon decided that in this case it was 
the intention of the seller merely to express an opinion on a 
subject in its nature uncertain and undeterminable, and de- 
pending merely upon conjecture, the best judges of paintings 
being divided in their opinions upon the two pictures. 

Such is the English law, in substance as we maintain, con- 
formable to the precepts of the civil code, though administered 
on more correct and less artificial views. In both the inten- 
tion of the parties contracting was sought for; and this was 
founded upon the observance of good faith and sound mor- 
ality. 

Some of the early American decisions were founded upon 
the difference supposed to exist between the civil and the com- 
mon law. In Massachusetts the true principle is now main- 

VOL. XII.—NO. XXIV. 28 
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tained. Though the case of Emerson v. Brigham (10 Mass. 
Rep. 197.) would seem to be otherwise. That was an action” 
on the case for fraud in the sale of several barrels of beef 
which had been inspected by a public officer, and were 
branded as of a certain quality. Sewall, J. delivering the opinion 
of the court, said that the averment of the scienter was not 
sustained and that the plaintiff must therefore fail in that form 
of action, the foundation of which was deceit: but we con- 
ceive it was not necessary to establish actual fraud. The basis 
ofthe action wasthe warranty, and the averment of the scienter 
might have been treated assurplusage. Williamson v. Allison 
(2 East, 446.) The brand of the inspector was the repre- 
sentation of the seller and was relied upon by the buyer, 
because it was evidence that suitable tests had actually been 
applied. The defect was not latent, but discoverable on 
examination. And all the circumstances of the case appear 
to shew that a warranty was understood. 

In the case of Bradford v. Manly, 13 Mass. R. 139. 
there was a sale of cloves by samples. ‘The sample exhibited 
was of the cayenne species, and was exhibited as a fair 
specimen of the whole. ‘The cloves, however, on inspection 
after the sale, were found to be of a very inferior species. 
Parker, Ch. J. delivering the opinion of the court, went into an 
examination of the subject at large. He was of opinion that 
a sale by sample amounted to a warranty that it corresponded 
with the article in bulk, although he thought it might not be 
intended to extend to latent defects — unknown and secretly 
working, and he instanced a case decided by himself at nisi 
prius, where he had charged the jury, who found a verdict 
accordingly, that an advertisement in a Gazette, containing a 
representation upon the faith of which the purchase in ques- 
tion was made, was equivalent to a warranty of the facts stated. 
It should be observed in regard to the qualification, given by 
the learned judge, to the implied warranty on the sale by 
sample, that it may well be claimed that the question, whether 
such a warranty is intended to embrace latent defects, may de- 
pend upon the circumstances of the case and the relation of 
the parties to each other. In the case of Jones v. Bright 
the representation received this enlarged construction because 
of the obligation which rested upon the manufacturer, as be- 
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tween him and his employer, to guard against latent defects, 
an obligation which might not be presumed to extend to all the 
transactions of commerce. In the case of Hastings v. Lov- 
ering, 2 Pick. 214, the plaintiff purchased a quantity of oil, for 
which he received a sale note containing the following words : 
‘ Sold 2000 gallons prime quality winter oil.’ Parker, 
Ch. J. again reviewing the principles and authorities, decided 
that such a description amounts to a warranty in its terms. He 
stated and adopted the English cases which we have noticed 
above, and the subject may now be considered as settled in 
Massachusetts in conformity to the sound maxims of the 
civilians. 

In Connecticut the courts have adopted broadly and in terms 
by a long and uniform course of decisions, the doctrine of the 
civil law. Swift’s Dig. 1 vol. 385. and the obiter opinion of 
Hosmer, Ch. J. in Dean v. Mason (4 Conn. Rep. 428.) cannot 
be considered as establishing a different rule. The case arose 
upon the sale of certain deer skins, which proved to be of less 
value than was supposed at the time of sale. ‘There was no war- 
ranty nor any thing equivalent thereto in the contract. ‘There 
was no representation at the time of sale. ‘The parties dealt at 
arms-length. ‘The purchaser relied upon his own judgment. 
The defect was latent. ‘To use the words of the learned 
judge: ‘Whether the price paid, was equivalent to the 
value of merchantable skins no where appears; and the 
supposed foundation of argument never existed.’ A war- 
ranty therefore could not be implied from the fullness of 
the price. The discussion of the doctrine at large there- 
fore was wholly uncalled for—and (with all due respect to 
so high an authority) somewhat unsatisfactory. The prin- 
ciple for which we contend has been fully adopted in the en- 
lightened state of South Carolina. Timrod v. Shoolbred (1 
Bay. 324.) Whitefield v. McLeod (2 Bay. 380.) In the 
State of Pennsylvania in the case of Borrekins v. Bevan 
and Porter, 3 Rawle’s Rep. 23. the question arose upon cer- 
tain paints sold by a bill of parcels and otherwise with repre- 
sentations that the paints were genuine. ‘The paints proved to 
be worthless. The fault was unknown to the seller, but was 
discoverable by suitable tests. The court decided that the 
seller was liable for the genuineness of the paints on a war- 
ranty which was implied from the representations of the seller 
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and the circumstances of the case, and a majority of the 
judges were of opinion that the case of Chandelor v. Lopus, 
‘and the cases in the State of New York which followed the 
principle supposed to be adopted in that case, must be aban- 
doned, as being at variance with existing rules of law. 
Some of the earlier cases in New York proceed upon 
grounds totally at variance with the current of authorities, 
which have passed under discussion. They have been how- 
ever substantially disregarded by the modern decisions, and 
the law as now received in the state of New York is unques- 
tionably as we have stated above. In the case of Seizras v. 
Woods, 2 Caines 48. the action was for an alleged warranty of 
a species of dye-wood called brazilletto. The defendant 
had advertised, in the Gazette, the article in question as genuine ; 
had shewn the invoice to the_ plaintiff, in which it was described 
as brazilletto, and a bill of parcels was given by the defendant 
in which it was described as brazilletto wood, and he had 
received the price of the genuine article. It proved however 
to be a different species of wood, and of little value. The 
court were divided (Lewis, Ch. J. dissenting) but the majority 
were of opinion that there was no warranty, and they seem 
to have founded their opinion upon the case of Parkinson v. 
Lee, to which this case has certainly no analogy. Here there 


was a full representation in writing. In that case the opinion of 


the court was founded upon the fact that there was no repre- 
sentation extending to latent defects. Here the defect was 
apparent. There the defect was latent, secretly working, such 
as no skill or vigilance on the part of the vendor could have 
detected. The case would seem however to be perfectly 
analogous, to that of Tye v. Fynmore, cited above — the sale of 
sassafras wood to a druggist by a bill of parcels. Kent, J. in 
his opinion admitted that it was a question of intention, and 
that if the above circumstances shewed an intention to warrant 
the goodness of the article, the seller was liable, and jnstanced 
the case of a description of a vessel as neutral or American, 
where a warranty was implied, because such appeared to be the 
intention ; but he was of opinion that a warranty could not 
have been intended by the description and the accom panymg 
circumstances. It is to be observed that it appeared, from the 
statement of the cases, that the sale was made ata distance 
from the article, that the buyer had no opportunity of in- 
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spection. Brazilletto wood abstractly was the subject of the 
contract, not the particular commodity, offered by the seller in 
specie. In this respect the transaction corresponded to the 
case of Laing v. Fidgeon, 6 Taunton 108; where the seller 
was held to be bound to furnish articles of a quality corres- 
pondent tothe description in-an order. In the case in question 
the vendor of the commodity was exempted from liability, 
because he was ignorant that it was not the same generically 
for which it was sold. But is not this fallacious? Is a 
premium to be given to ignorance? Is not the seller bound 
to know his own.title, and for the like reason to understand the 
subject of his own traffics? There was nothing latent in the 
defect of this commodity. It was determinable by a suitable 
test. It must bave been apparent on inspection. Why is 
the vendor held tacitly to warrant his own title? Because 
he is presumed to know and is bound in good faith to know, 


that he has a right to offer in the market, what he proposes 
to sell as his own, and because it is the basis of the contract. 
The same is true in respect to all the obvious and apparent 


qualities of acommodity. There are cases where ignorance 
itself is fraud, because professional skill and science are relied 
upon. If the manufacturer, in the case of Jones v. Bright, 
was properly holden to be answerable for latent defects, 
which he was bound to. know and to have guarded against, 
but of which perhaps he had no actual knowledge, and in 
respect to which there had been no express representation, a 
fortiori is a merchant properly to be held responsible for the 
open and apparent qualities, which his professional character 
enabled him to understand, regarding which his representations 
are therefore held decisive, when the buyer has not professed 
to exercise his own judgment but has paid the admitted full 
price as for a perfect commodity? Surely it is not to be 
tolerated that one who has wilfully or ignorantly closed his 
eyes, shall throw his losses upon those who relied upon the 
knowledge which he was bound to possess. Unquestionably 
the intention was lost sight of in this case. The parties 
would have been startled at the suggestion of a more express 
warranty. We think the decision, in the case of Seizas v. 
Woods, is to be regretted. It came from a respectable court, 
and having been regarded in the state where it occurred for 
Q% 
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a long time, at least as decisive, and as a commanding pre- 
cedent in many of the other states, it has furnished a sub- 
terfuge for dishonesty and bad faith. It has not occurred to 
plain men, who regarded and relied upon the clear descrip- 
tions, and affirmations, and the obvious intent, attending trans- 
actions of sale, to guard themselves with express and forma! 
covenants : and they have been surprised to hear from learned 
judges, directions given to reluctant juries, in which the prin- 
ciples of law were stated so much at variance with the views 
of common sense. But the case of Seizas v. Woods, we 
believe, is now generally in practice disregarded, even in the 
court where it was decided, and Chancellor Kent, in his Com- 
mentaries, (vol. 2d. p. 479. 2d. edition,) by a side wind admit 
the decision to have been erroneous, because a warranty might 
have been inferred from the description in writing which was 
made by the vendor, though he claims that the general doc- 
trine is correctly stated, viz. that an implied warranty doe: 
not extend to latent defects. But the defects in the case were 
not latent. ‘They were obvious, if the vendor had 
to discern them. The learned Chancellor in 
subject (in note) contends against the late Engli 
going to establish the more extended doctrine of the civi 
law. 

We shall cite most of the New York cases, 
and acknowledge this precedent, down to the late case whicl 
seems to overrule it, rather witha view of showing the struggle 


of sound principle with the assumptions of a false technical 


rule, than for the intrinsic importance of the cases themselves. 


In the subsequent case of Snell v. Moses, (1 Jobn. 96.) there 


1} 


was a sale of goods of Indian manufacture, sometimes called 


blue guineas, but the term was generally applied to a variety 
of articles unlike in quality and value. The goods in this 
case were sometimes spoken of as blue guineas, and described 
as blue guineas at the time of purchase and ordered as such, 
but in the bill of parcels they were described as blue goods, a 
different and inferior article, and this was their true descrip- 
tion. In an action on the warranty of the goods as blue 
guineas, evidence was received, to show that by the term 
blue guineas, in fact a different article was intended. Here 


on account of the ambiguity it was permitted to be shown 
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that the intention was different from that which might be in- 
ferred from the descriptiop, but it seemed to be admitted that 
the intent of the representation was the test of warranty. 
The case of Holden v. Dakin (4 John. Rep. 421.) was a 
sale of certain casks of white lead and Spanish brown. The 
paints proved to be of a very inferior quality, though the 
seller was not aware of it, having never examined the com- 
modity. There was no representation respecting the value 
of the paints at the time of sale, and the articles were the 
same in kind for which they were bought. ‘The case came 
before the court on acertiorari from a justice of the peace, and 
passed off without much discussion, and the facts imperfectly 
appear on the report. ‘The case differed from the case of the 
hops, in 2 East, in this. In the hops the defect was latent, 
and not ascertainable by any degree of vigilance, but the 
parties might have lined the insufficiency of the paints 
by suitable examination: It is a rule of the civil law that on 
le has defects which the buyer may 
detect, the seller is not responsible, as where the defect is visi= 
ble, determinable by the taste or otherwise on the exercise of 
ordinary vigilance. Whether, as in the case in the 2d East, 
there were defects known in the trade to be incident to the 


manulacture, does not a 


ppear. What was the intention of the 
f 


parties, from the meagre report of the case, it is difficult to 


determine, but the court decided that there was no warranty. 


In the case of Sands v. Taylor, 5 John. 395. the court seems 


to have adopted the true principle. Here southern wheat 


| 
had been sold by samples. ‘The bulk of the wheat was in 
the hold of the vessel, and it appeared in evidence that it was 
well understood in the trade, that southern wheat brought in 
vessels was often heated so as to be unfit for the purposes of 
malting, though not injured for the purposes of flour. I[n this 
case the wheat was found to be_ heated so as to be unsuitable 
for malting. The injury was latent, and unknown to the 
parties ; but they knew that it was incident to the commodity 
in the market. It was decided that the intention of the seller 
was to warrant that the bulk corresponded: in grain with the 
sample. The case was compared to that of Parkinson v. Lee, 
to which it is undoubtedly somewhat analogous, although this 
case is more favorable to the seller. In the case now under 
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consideration it is to be remarked Ist. That the injury (though 
latent) was known to be the natural result of the transpor- 
tation, and presumably therefore in the consideration of the 
parties at the time of sale. 2d. That its general value was 
not affected. If required for particular and special purposes 
the terms of the contract should have been special. Spencer, 
J. in this case, in commenting upon the general rule supposed 
to have been established in Seixas v. Woods, remarked that 
he was disposed to confine the rule to the case where the thing 
sold is exhibited. In the case of Cramer v. Bradshaw, 10 
John..484, the action was on a covenant in a bill of sale 
describing a slave as sound, wind and limb. ‘There was also 
an express covenant to warrant and defend the slave against 
all persons. ‘The slave proved unsougd, and it was held that 
the words ‘ sound wind and limb,’ in the bill of sale,-amounted 
to an express warranty (although there was another warranty 
in form,) and not to a description merely.—In Fleming v. 
Slocum (18 Jobn. 404.) Spencer Ch. J. assumed that a 
representation in regard to the qualities of an article sold was 
equivalent to warranty. — Chapman v. Murch (19 John. 
290,) was an. action founded on the warranty of a horse. 
Proof, exchange of horses, and a representation of soundness. 
Spencer, Ch. J. delivering the opinion of the court, sustaining 
the action for the warranty, observed that words manifesting 
an intent to warrant, amount to a warranty though if reference 
is made toa written docunient or to belief only (as in the 
cases cited, Peake’s Ev. 228.) with an expression of opinion 
merely, this does not amount toa warranty. ‘The next case 
is that of Swett v. Colgate, 20 John. 196, where the court 
seem to have reverted to the principle of Seixas v. Wood. 
The commodity was purchased as barilla, but proved to be 
kelp, an article resembling barilla though of trifling value. 
It was advertised as barilla, represented and sold as such, and 
so described in the bill of parcels. Woodworth, J. admitted 
that the warranty depended upon intention but was of opinion 
that when the article is seen by the purchaser, the affirmation 
was to be considered merely an expression of opinion, unless, 
it was otherwise proved. [ut with all deference, we are in- 
clined to consider this as the very reverse of the true rule of 


evidence, on the contract of sale. ‘The case itself is not dis- 
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tinguishable from that of Seixas v. Woods, and rests upon 
equally untenable grounds. In all the other cases the de- 
scription in the bill of parcels has been considered decisive. 
Oneida Manufacturing Society v. Lawrence, 4 Cowen, 440. 
was an action for the warranty of certain bales of cotton. The 
cotton was sold by samples, the vendor affirming that the bales 
of cotton corresponded with the sample. ‘The cotton was 
found however to be stained and dirty and some of it rotten, 
in consequence of water having been put into the bags. 
Savage Ch. J. admitted that the ordinary rule was that the 
intention of a representation was to be sought for and that if 
merely an expression of opinion, it did not amount to a war- 
ranty ; he said it was different in the case of sale by sample, and 


he was of opinion that the exhibition of the samples was a 


symbolical warranty, covering the de 


fect, which was not 
latent, but was discoverable on examination. He adopted the 
opinion of Lord Ellenborough, in Gardiner v. Gray, that a pur- 
chaser has a right to expect a saleable, merchantable article, 
according to the description in the contract, and that without 
any particular warranty there is an implied warranty to that 
effect in every such contract, that the maxim caveat emptor 
does not apply where no opportunity of inspection is offered. 
The Chief Justice was therefore of opinion, that whether the 
production of sariples is a warranty, or shown to enable the 
purchaser to form an opinion of the commodity, the vendor is 
bound that the article shall be equal to the sample, or saleable 


and of the description contracted for. In Andrews v. Kneeland, 
6 Cowen, 354, the same doctrine was repeated. In these 
cases the supreme court of New York adopted the doctrine 
of the English cases which Chancellor Kent, in his Commen- 
taries, condemns as introductive of the principles of the civil 
law, and we conceive that those principles are now established 
in the state of New York, so far as they consist in the 
judicious application of the rule of common sense and com- 
mon honesty to the negotiations of men. ‘There is nothing 
in the case of Welch v. Carter 1 Wendell, 186, at variance 
with the preceding cases. ‘This was an action on a promissory 
note. ‘The defence was fraud, and the facts as proved did 
not support the defence. 

The result of an examination of all the authorities, which 
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we have reviewed, with the exception of Seizas y. Woods and 
other cases following that precedent, is, that a warranty may be 
implied that the commodity sold is conformable to the descrip- 
tion given, and against defects of which the seller knew or 
might have known the existence, and when it appears that the 
buyer did not rely upon his own judgment, but upon the war- 
ranty, against latent defects, where from the situation of the 
parties, (as in the case of a manufacturer or producer,) the 
seller might have provided against their existence, and where 
a warranty might be presumed from the nature of the contract, 
against all latent defects where they are represented not to 
exist, but not against latent defects germinating at the time of 
sale, or happening to articles in the progress of commercial 
assignments, wliere the parties are silent, and where nothing 
appears in the transaction to show that the buyer did not 
intend to assume the risk. The civil law implied a warranty 
that the article was sound when it was bought as such, whether 
the vendor knew of the defects or not, and when the defect 
was latent, if a sound price was given ; and this we think would 
be considered conclusive at common law, if the fact was sub- 
stantiated that the full price of a sound commodity was given, 
in other words a sufficient consideration for the presuined war- 
ranty. The uncertainty of this as evidence we have before 
considered. The distinguishing feature of the civil law on this 
subject cousists, we apprehend, in the importance given to this 
circumstance as presumptive evidence of the intention of the 
parties. Ss. F. D. 


ART. HL—ARE CHALLENGES TO JURORS IN MASSACHUSETTS 
DETERMINABLE BY TRIORS ? 
Ir has been lately decided, by a respectable judge, that the 
competency of a juror, upon a challenge to the favor, may be 
determined, under the laws of Massachusetts, by triors, 
appointed by the court for that purpose. A recently published 
work, which is likely to have an extensive use among the pro- 
fession in this commonwealth, has stated this to be the 
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practice of our courts. ‘ All challenges to the polls for favor 
are tried by triors, under oath. These triors, if the first jury- 
man called be challenged, are two indifferent persons appointed 
by the court.’ Howe’s Practice, 247. 

It is believed that the law, as above stated, is not conforma- 
ble to what has been heretofore regarded as the practice in the 
courts of Massachusetts, and, more generally, in the other New 
England states,’ which have, in their jurisprudence, copied in 
a great degree that of their eldersister. The present seems to 
be a proper occasion for stating what is believed to be the cor- 
rect practice. ‘The English law is as laid down above. (Co. 
Lit. 158.) The question arises upon its adoption by the first 
settlers of Massachusetts. 

It is a general principle of the law of nations, that colonists 
carry with them, to an uninhabited country, the laws of their 
native land, (2 P. Wms. 75.) But this position, as has been 
justly remarked by Mr. Justice Story, in his Commentaries on 
the Constitution, (vol. Ist. § 148. p. 132,) is to be understood 
with many restrictions. Such colonists do not carry with them 
the whole body of the laws of their native country, as they 
then exist; for many of them must, from the nature of the 
case, be wholly inapplicable to their situation, and inconsistent 
with their comfort and prosperity. ‘There is, therefore, this 
necessary limitation implied, that they carry with them all the 
laws, applicable to their situation, and not repugnant to the 
local and political circumstances, in which they are’ placed. 
Even as thus stated, the proposition is not without embarrass- 
ment. It is extremely difficult to determine, especially at this 
distant day, what parts of the complicated system of laws, by 
which our forefathers were governed before their emigration, 
were deemed by them so applicable to their situation as to be 
adopted. It is probable that they gave little thought to the 
whole matter. Their company was so small, as to resemble, 
rather a large family, than a collected nation. Besides, there 
were but few among them at all conversant with more than 


1 The supreme court of New Hampshire have expressly said, a challenge 
‘to favor’ in England is determined by triors; but here the court uniformly 
decide on its validity. (Per Woodbury J. Rollins v. Ames 3. N. H. 350.) 
It may be inferred from the case of Boardman v. Wood, (3. Vermont R. 570) 
that the practice of Vermont is the same. In Connecticut, also, all chal- 
lenges of jurors are decided by the court. 2 Swift's System of Laws of ~ 
Conn. 233. 
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some of the principles of the common law favorable to free- 
dom. ‘Their knowledge was in divinity, rather than in law, 
and their thoughts were directed to that church, which they 
came to distant lands to build, rather than to those nice ques- 
tions of jurisprudence, which so often defy the astutia of the 
regularly bred cultivators of the law. Impressed, however, 
with a filial regard for the laws under which they had lived, 
the generous spirit of which they had never failed to appre- 
ciate from amidst the religious persecution which they suffered, 
they early determined to make the laws of England the general 
rule of their government. ‘To these laws’ says their ancient 
historian, Hubbard, ‘ they were willing to be subject, though in 
a foreign land; adding some municipal laws of their own, in 
such cases, where the common and statute laws of England 
could not well reach, and afford them help in emergent cases.’ 
(See 2 Wilson’s Lect. 52.) 

Sir William Blackstone (1 Com. 107,) has very properly 
suggested, as among the laws neither necessary nor convenient 
for colonists, the artificial refinements and distinctions incident 
to the property of a great and commercial people, the laws of 
police and revenue, (such especially as are enforced by penal- 
ties,) the mode of maintenance for the established clergy, and 
the jurisdiction of spiritual courts. This list might undoubt- 
edly be extended. And it is submitted, as not improbable, in 
the dearth of evidence to the contrary, that many of the modes 
and forms of practice, embracing various minute steps, ob- 
served in the English courts, were not received into the simple 
poonandongs used by the early colonists in the administration of 
justice.’ Thus, it is acknowledged: that the adoption of real 
actions was not accompanied by the long and grotesque retinue 
of forms and appendages, which, in ancient days, were their 
inseparable companions, and which operate in England, at the 
present time, to throw them into complete disuse — tender of 
demymark., attachment for non-appearance, distress,’ grand 
cape, saver default, view by a party, essoin, petit cape, process 


1 We bave the explicit authority of Hutchinson, the best colonial histo- 
rian, whose account of the institutions of the first settlers makes up, by 
accuracy and thoroughness, for what it wants in fervor, that ‘ their judicial 
proceedings were in a8 summary a way as could well consist with the pre- 
servation of any tolerable method or order.’ (Hist. of Mass. 1. 399.) 
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of pone, re. fa. lo. and id genus omne. (See 1 Am, Jurist, 
193.) ‘The most ardent supporter of the common Jaw would 
not venture to claim, for the trial of a writ of right, the extra- 
ordinary jury, called the grand assize, or great jury, composed 
of four knights, ‘girt with swords,’ and who chose twelve 
other persons to be joined with them; though so long a time 
has elapsed since this jury has sat upon a cause in England, 
that the number of which it is composed, as well as their char- 
acter, and the solemnities of their sitting, seem quite a matter 
of doubt. (See 1 Roscoe on R. Act. 298; Stearns on R. 
Act. 376; 3 Black. Com. 351, Christian’s note.) Further, 
by the original common law, aliens enjoyed the high privilege 


! 1 


of being tried, — where one party to the action was an alien 


and another a subject, —by a jury de medietate lingua, that 


is, one half aliens, and the other half subjects. But there is 
no such jury in Massachusetts. (7 Dane, 331, cap. 221, art. 
6, § 2.) The grounds of the non-adoption of this generous 
privilege of the common law may be reasonably traced to the 
situation of the early settlers on this side of the earth, exposed 
so little to the visits of foreigners, that it might be difficult to 
find a number large enough for half a jury, even if a case arose 
in which one of the parties was a foreigner. Other instances 
might be given of English forms, which were not adopted by 
the first settlers, for reasons like the above. ‘Their numbers 
and circumstances did not allow of their employing all the com- 
plicated proceedings, which too often choke the progress of an 
action in the English courts; besides, their situation, as per- 
sons outcast from their native country, was favorable for taking 
such a view of its laws, as might lead to some modifications or 
amendments —as pruning away those superfluous forms, from 
which the partial practitioners, who have grown up among 
them, are with difficulty weaned. It is not supposed that these 
modifications or amendments were formally made. They 
sprang naturally from the circumstances of the first settlers. 
They were the insensible changes which the old common law 
underwent, as it was gradually called into exercise, and ‘tem- 
pered ’ to the desolate state of those who had left the smiles of 
home and the pleasant paths of civilization for a cheerless wil- 
derness. 
VOL. XII.—NO. XXIV. 29 


~ 
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A confirmation of these views may be found in some of the 
reasons, preserved by Winthrop, in his Journal, (vol. 1, p. 325,) 
which, as he says, caused most of the magistrates and some of 
the elders not to be very forward in passing a body of laws. 
‘One was. want of sufficient experience of the nature and dis- 
position of the people, considered with the condition of the 
country and other circumstances, which made them conceive 
that such laws would be fittest for us which should arise pro re 
nata upon occasions, &c. and so the laws of England and 
other states grew, and therefore the fundamental laws of Eng- 
land are called customs, consuetudines. 2. For that it would 
professedly transgress the limits of our charter, which provides 
we shall make no laws repugnant to the laws of England, and 
that we were assured we must do. But to raise up laws by 
practice and custom had been no transgression ; as in our church 
discipline, and in matters of marriage, to make a Jaw, that mar- 
riages should not be solemnized by ministers, is repugnant to 
the laws of England; but to bring it to a custom by practice 
for the magistrates to perform it, is no law made repugnant, 
&c.”? 

In Commonwealth v. Knowlton (2 Mass. 534,) Chief Jus- 
tice Parsons includes among the materials which compose the 
common law of Massachusetts ‘some ancient usages, originat- 
ing probably from laws passed by the legislature of the colony 
of the Massachusetts Bay, which were annulled by the repeal 
of the first charter, and from the former practice of the colonial 
courts, accommodated to the habits and manners of the people.’ 
In Sackett v. Sackett (8 Pick. 317,) Parker, C. J. cited the 
above language with approbation. 

The reasoning and authorities given above will illustrate the 


1 Many particulars respecting the early jurisprudence of Massachusetts, 
as well as of other states, and the reception, adoption and progress of the 
common law may be found in Goodenow’s Sketches of the Principles and 
Mazims of American Jurisprudence, (Steubenville, Ohio, 1819,)-—a work 
written with spirit and considerable learning, but without that coolness and 
mpartiality which are indispensable in the pursuit of truth. A copy of this 
work — of which it is said only sixty were printed — may be found in the 
Boston Atheneum. See also Hutchinson’s Hist. of Massachusetts, I. pp 
384—403 ; II. pp. 683—66. Winthrop’s Journal, I. pp. 178, 9, 257, 308, 9, 
322, 3; Il. pp. 36, 37. I have met nothing, worthy of reference, in Mor- 
ton’s Memoria], or Prince’s Chronology. 
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character of the judicial proceedings of the first settlers and 
also the changes which the common law underwent. A con- 
sideration of the trial by jury, as it existed among them, wil 
furnish more light for the view of the present question. 

The trial by jury, which we are educated to regard as the 
indispensable safeguard of private right, was resorted to in but 
a few cases by the first settlers of Massachusetts. ‘I find but 
one instance,’ says Hutchinson, ‘of trial by jury, in any case, 
except murder, and that was in an action of assault and bat- 
tery, until November, 1633, when it was ordered that process 
should be directed by the secretary to the beadle, to warn 
twenty-four jurors, fourteen days before the court, who were to 
be named by the secretary.’ (1 Hist. of Mass. 397.) 

One of the old colony laws, of the date 1641, declares that 
it shall be the liberty of the plaintiff and defendant by mutual 
consent to choose whether they will be tried by the bench, or 
by the bench and jury, unless it be where the law upon just 
reason hath otherwise determined. It is likewise declared that 
it shall be in the liberty of both plaintiff and defendant, and 
likewise of every delinquent, to be judged by a jury, to chal- 
lenge any of the jurors, and if the challenge be found just and rea- 
sonable by the bench, or the rest of the jury, as the challenger shall 
choose, it shall be allowed him. (Ancient Charters, &c. 199.) 
An interesting commentary upon the above law may be found 
in the rare tract by ‘Thomas Lechford, entitled‘ Plain Dealing, 
or News from England,’ published in London, 1642.' Lechford 
says, (p. 27,) ‘matters of debt, trespass, and upon the case 
and equity, yea and of heresy also, are tried by a jury, which, 
although it may seem to be indifferent, and the magistrates 
may judge what is law and what is equal, and some of the 
chief ministers inform what is heresy, yet the jury may find a 
general verdict, if they please; and seldom is there any special 
verdict found by them with deliberate arguments made there- 
upon, which breeds many inconveniences. The parties be 


* Mr. Lechford was of Clement’s Inn. Having sought in vain to gain a 
livelihood among the first settlers, as an attorney, and being cautioned ata 
quarter court, ‘ not to meddle with controversies,’ he returned to England 
and wrote the tract cited above. There is a copy of this in the Ebeling 
collection iu the’ library of Harvard University. It appears to be a sensible 
prodnction and by no means deserves the slur which Hutchinson has seen fit 
to bestow upon it. (Hutch. Hist. I. 398.) For an interesting account of 
our early laws, in addition to the extracts given above, see also pp. 25—30- 
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warned to challenge any juryman, but because there is but one 
jury in court for trial of causes, and all parties not present at 
their swearing, the liberty of the challenge is much hindered, 
and some inconveniences do happen thereby.’ (See 2 Win- 
throp’s Journal, 37, Savage’s note.) 

It should not be inferred, from the slowness with which our 
ancestors adopted the trial by jury, that they were indifferent to 
those rights which are guarded by it. It may easily be con- 
ceived to have been, in their situation, not only an institution 
that, in some degree, might be dispensed with, but also, at 
times, an irksome incumbrance. ‘The simple character of the 
magistrates, without a legal education and ‘very nearly on a 
level’' with the rest of their fellow-citizens, secured to all a 
trial by their peers—judicium partum suorum— without re- 


j 
origin of which may be partly traced to those distinctions of 


sorting to the Janus-faced system of judges and jurors, the 


rank, which are incident to all large associations of men. Be- 
sides, the newness of the country, and the consequent exertions 
necessary to induce it to yield its increase, must have often 
rendered it inconvenient to devote so large a proportion of 
citizens to the retired duties of the court-room. 

Considering, then, the comparatively slight regard in which 
trial by jury was held by the first settlers, and also the sum- 
mary and abbreviated character of their judicial proceedings, 
as shown above, contrasted with the complex and ‘ long drawn- 
out’ modes of English practice, the conclusion does not seem 
unreasonable that the practice became settled of referring the 
competency of jurors, when challenged, to the determination 
of the court. The alternative, allowed to the challenger by 
the early law, of choosing the bench or the rest of the jury 
to decide upon the challenge — though it presents difficulties, 
of which I am sensible, in the way of this conclusion — does 
not materially weaken the reasonableness of the considerations 
which I have ventured to throw out. Notwithstanding the 
privilege allowed of referring a challenge to the bench or the 
rest of the jury, a practice might insensibly grow up, under the 
influence of the circumstances already alluded to, in which the 
first settlers were placed, which should withdraw the decision 


1 1 Hutch. Hist. 387 
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upon the competency of jurors challenged from the rest of 
the jury, and give it tothe court. For, though the words of 
the law left the alternative to, the challenger, still the general 
spirit of judicial proceedings, and, what the civilians would call, 
stylus curi@, might prevail, so far as to neutralize the law, at 
a period when usage was as influential as the legislature.’ The 
framers of our constitution may have had in view some such 
case as the present when they declared ‘ that the laws which 
have heretofore been adopted, used and approved in the 
province, colony, or state of Massachusetts, and usually prac- 
tised onin the courts of law, shall still remain and be in full 
force, &c.’ 

The above remarks render it not improbable that the system 
of triors was not usually practised on in the courts of law during 
the early history of Massachusetts; and it seems clear, from 
the express words of the constitution, that the burthen of 
showing this practice, previous to the adoption of the con- 
stitution, is upon those who support the other side of the 
question. 

There appears, however, to be no direct evidence td which. 
we can refer. No early writer, and no judgment of the 
court, have stated what the practice of the courts was. In 
such a case, that conclusion will be most confidently relied 
on, which, while rendered probable by circumstances, is con- 
sistent with the general nature of the judicial proceedings 
adopted by the first settlers, awd has in its favor also the 
opinions of those whose age and long experience render them 
most competent to determine such a question. ‘This con- 
clusion will also be fortified, if no instance can be found in 
which a claim for triors was made and allowed; since it is 
fairly presumable — challenges being of frequent occurrence, 
and the mode of determining them by triors being the regular 
mode in England, New York, and most of the Southern States 
—thatsuch a claim would have been made, unless there 
was a settled practice against it. The natural force of 


‘Tam aware that, by the strict principles of the common law, an act of 
Parliament cannot be repealed by non user (2 T. R. 275; See 2 Dwarris on 
Statutes 672,) though the contrary has been laid down by a writer of 
authority (Wooddeson’s Elements, 63,) and is also to be found in the Roman 
law. (Dig. 1. 3. 32.) 

29 * 
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this consideration, on principles of logic, can hardly be 
strengthened by the authority of Lord Coke, who expressly 
lays it down that, ‘as usage is a good interpreter of laws, so 
non-usage, where there is no example, is a great intendment 
that the law will not bear it;’ or of his great master, Little- 
ton, who says that, ‘ no action can be brought, insomuch as it 
was never seen or heard, &c; and if any action might have 
been brought for this matter, wu shall be intended that at some 
time it would have been put in ure.’ (Co. Lit. 81 b; see also 
Co. Lit. 383 b; 1 Thomas Coke, 6.) Besides having no 
knowledge that the practice of resorting to triors was ever put 
in ure in this commonwealth, we have a settled usage of re- 
ferring questions of the competency of jurors to the court. 
In Commonwealth v. Knapp (9 Pick. 498; see also 10 
Pick. 480) —a case which excited great interest at the time 
and in which learned and active counsel were employed — 
though many challenges were made, they were all referred to 
the court. 

It remains to refer to the opinions above mentioned. In 
Borden v. Borden, (5 Mass. 71) Mr. Samuel Dexter — 
whose stand at the bar will give his language little short of 
judicial weight — in the argument of a point arising out of a chal- 
lenge, said; ‘this at most could furnish ground for a challenge 
to the favor, and upon sucha challenge the question would be 
determined at common law by triors. In our practice the court 
are the triors, and they have decided the question on the juror’s 
oath, &c.’ The above position is not taken formally as a dis- 
putable point, but seems used by Mr. Dexter, as an admitted 
premise upon which to rest his argument. It was not ques- 
tioned by the counsel on the other side, or by the court. The 
opinion of Mr. Dane—upon which too much stress cannot 
be placed —may be cited to the same effect. He says, in 
his Digest, (vol. 7th, p. 334,) that challenges are often tried 
by triors in most of the states south of New England. (See 
also 6 Dane, 231.) Mr. Dane is now the Nestor of the profes- 
sion in New England. On any question growing out of the 
particular jurisprudence of Massachusetts, and which may be 
illustrated by the experience derived from a long practice, he 
should be specially attended to. ‘ His opinion,’ says Chief 
Justice Parker, ‘is entitled to much weight on account of his 
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great learning and experience, so that any one who would 
question his positions ought to be well guarded and supported.’ 
(Sackett v. Sackett, 8 Pick. 319.) ‘To him may be applied 
the remarkable language of Lord Kenyon, when relying on a 
sentence from the great English Digest: ‘ Baron Comyns 
has not indeed cited any authority for what he has laid down; 
but his opinion alone is of great authority, since he was cone 
sidered by his contemporaries as the most able lawyer in 
Westminster Hall.’ (Pasley v. Freeman. 3 T. R. 64.) 
Other distinguished jurists, of learning and experience unsur- 
passed by any within the commonwealth—whose names it 
would not be proper here to mention —have expressed the 
same opinion with Mr. Dexter and Mr. Dane. I may also 
refer, in this place, to the express words of the supreme court 
of New Hampshire, quoted in a note at the beginning of this 
article, to wit, that ‘the challenge to the favor in England is 
determined by triors, but here the court uniformly decide on 
its validity ;’ and to the authoritative language of Chief Justice 
Swift, in his System of the Laws of Connecticut, likewise 
quoted before. It is well known that the jurisprudence of the 
New England states, presenting indeed some slight differences, 
has throughout a family resemblance ; so that the law of one 
is no feeble guide in determining that of another. 


Facies non omnibus una, 





Nec diversa tamen ; qualem decet esse sororum. 


Before concluding, I wish to notice an objection that may 
be advanced against the foregoing argument. It may be said 
that our ancestors, by adopting the trial by jury, adopted it 
with all its incidents —as it has been urged by a very able 
writer, that all the writs of entry have been adopted in Massa- 
chusetts, so far as they are applicable to our condition and 
wants, though it is probable that not one ‘half of them were 
ever used in our courts." Without presuming to express an 
opinion upon this last question —which has not failed in re- 
ceiving proper treatment from competent hands—I would 
merely point out what appears to be the distinction between 
that and the present. 


1 See the discussion between Judge Jackson and the late George Bliss, 
Esq. in the American Jurist. vol. 1 p. 193; vol. 2. p. 66. 
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It may be properly argued, it is conceived, that the adoption 
of writs of entry by the first settlers was the establishment of 
a principle, upon which a remedy might be had whenever 
that species of ouster occurred upon which a writ of entry 
might be brought. It would not therefore be sound — when 
the nature of the ouster varied from that upon which the 
action has usually been brought —to say that it is a new case 
and there is no precedent for such a writ. Where cases are 
new in their principle, there I admit, says Ashurst J. that it is 
necessary to have recourse to legislative interposition in order 
to remedy the grievance, but, where the case is only new in 
instance, and the only question is upor the application of a 
principle, recognised in the law, to such new case, it will be 
just as competent to courts of justice to apply the principle to 
any case, which may arise two centuries hence, as it was two 
centuries ago. If it were not, we ought to blot out of our 
law books one fourth part of the cases that are to be found in 
them. (Pasley v. Freeman 3 T. R. 63.) It may be well 
argued, therefore, that the various writs of entry, amounting to 
more than an hundred, may be brought when a proper occasion 
for them shall arise ; that not simply those were adopted, 
which were agreeable to the condition of the first settlers ; 
but others, which remained unemployed — tanquam gladium 
in vagina reconditum—the limited circle of their affairs 
never calling them into exercise —until required, by the 
occurrence of new circumstances, necessarily arising in a 
growing country, for the more perfect administration of justice. 

Having premised thus much about the principle upon 
which a writ of entry, hitherto unused, might be claimed, it 
will be almost superfluous to add that none such can prevail 
with respect to the present question. The practice of referring 
the competency of jurors to triors is not involved, by any tie 
of principle, with the trial by jury. It is, in the logician’s 
phrase, an accident — being, in no sense, a necessary part of 
the institution, and, of course, not included under that prac- 
tice, as well as statute law, by which this is secured to us. 
Without it the institution, it is conceived, is not less perfect — 
right is as effectually guarded, and an impartial jury as surely 
provided for. C.. 8. 
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ART. IV.—LIFE AND WRITINGS OF POTHIER. 
Tue name of Pothier is so well known, and his works are so 
little known, to the members of the profession, in this country, 
that, without quoting the opinions of those distinguished Eng- 
lish and American jurists, who have borne unqualified testimony 
to his great merit, as an apology for our undertaking, we shall 
proceed, in the ensuing article, to lay before our readers a more 
extended account of the life and writings of this celebrated 
man than has before appeared, we believe, either in this country 
or in England. M. Dupin, the elder, a distinguished French 
jurist, and himself the author of several important works on law, 
published in 1827 an edition of Pothier’s treatises on French 
law, to which he prefixed an interesting and learned Disserta- 
tion on the life and writings of the author. Several e/oges and 
biographical notices of Pothier had been previously published, 
both by conte mporaric s and subsequent writers, of all which 
M. Dupin has availed himself in his work. ‘Those by contem- 
porary authors are: a Latin Discourse (de Laudibus Anteces- 
soris doctrina et mortbus prestantissimi, OraTio,) pronounced 
by M. Breton de Mont-Ramier, on the 20th November, 1772, 
before the University of Orleans :—an eloge, pronounced on 
the opening of the session, after Easter, of the Bailliage of 
Romorantin, May 8, 1772, by M. Leconte de Bievre, pro- 
curer of the king : —an historical eloge, by M. Letrosne, king’s 
advocate in the Presidial of Orleans: —and an eloge prefixed 
to Pothier’s T'reatis: n Possession, attributed to M. Jousse, 
author of a treatise on criminal justice. M. Dupin mentions 
also the following by subsequent authors: —an eloge by M. 
Boscheron Desportes, substitute of the procurer general in the 
Royal Court of Orleans, which received the prize awarded by 
the Royal Society of Orleans, for the year 1823 :—an article 
on Pothier, inserted in Michaud’s Biographie Universelle, by 
M. de la Place de Montaray, president of the Royal court of 
Orleans: —a notice of Pothier, by M. Dupin, the younger, 
published in the Galerie francaise : —and another notice, pre- 
fixed to one of the octavo editions of Pothier’s works, by M. 
Berville. M. Letrosne was not only the contemporary, but the 
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colleague and personal friend of Pothier, and, having lived a long 
time in familiar intercourse with him, was better situated to ob- 
serve, and more competent, than any other of his biographers, to 
delineate, the manners and habits of his illustrious associate. To 
his work, therefore, M. Dupin gives the preference, as author- 
ity, whenever there is any discrepancy between the several 
accounts. Mr. Evans has prefixed, to his translation of Po- 
thier’s Treatise on Obligations, a translation of a considerable 
portion of M. Letrosne’s eloge, which cannot compare with the 
original in neatness and elegance, and is moreover sometimes 
inaccurate. 

For the purpose above indicated, we shall present our read- 
ers with the substance of M. Dupin’s dissertation, sometimes 
abridging or condensing, and sometimes translating it, without 
the formality, in all instances, of quotation, and interspersing 
the whole with such remarks, drawn from our own reading and 
examination, as we may think interesting to our readers. We 
shall first give some sketches of the education, manners, habits, 
and peculiar traits of character of Pothier, and shall then notice 
his works. 

Robert Joseph Pothier was born at Orleans, January the 9th, 
1699. His father was a counsellor of the Presidial.! He 
died before his son had attained five years of age. The latter 
was thus left without the advantage of being directed in his 
education by an enlightened and affectionate guide. Pothier 
was placed at the college of the jesuits. ‘This college,’ says 
M. Letrosne, ‘ was then very feeble, but Pothier, notwithstand- 
ing, pursued his studies there with profit, because men of genius 
require only to be put in the proper track, and are indebted, 
for their progress, to themselves alone.’ He studied law in the 
University of Orleans, and found there still less assistance in 
that pursuit, than he had previously found at the college, in the 
study of letters. 

According to the testimony of one of Pothier’s contempora- 
ries, the professors, who then filled the chairs of the University, 
were absolutely indifferent to the progress of their pupils, and 


1 Presidial, under the ancien regime, was the name of a court, estab- 
lished in some bailliages and seneschal jurisdictions, to take cognizance, 
in the laStresort, of certain matters, in which the sum in dispute did not 
exceed ten thousand livres. 
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contented themselves with oral instructions, which’ were unin- 
telligible, and which they did not deign to accommodate to the 
capacity of their hearers. They did not, properly speaking, 
teach the science of law, —a science beautiful and luminous in 
itself, — but those quirks and quibbles, which are foreign to its 
spirit, and would have had no existence in it, but for the inca- 
pacity and.bad faith of the compilers of the Pandects: instead 
of explaining the texts in a manner proper to instruct, they 
filled their lectures with those subtle questions, which had been 
invented and multiplied by the controvertists; resembling, in 
that respect, the doctors spoken of by Duaren, gui commenitis 
veritatem obruunt, qué aliquid pauld argutiis, nec ab aliis 
anté excogitatum, in medium adduaxisse videantur. 

In the university, as at the college, Pothier was obliged to 
rely upon himself, and his natural good sense pointed out to 
him the means of supplying the want of a good method of in- 
struction. He thoroughly studied the Institutes of Justinian, with 
the aid, principally, of the Commentary of Vinnius. It is not to 
be inferred, however, from this, that,the latter is, at the present 
day, the best elementary work on the Roman law; but at that 
time, it was incontestably so, and the selection of it by Pothier 
proves his discernment. Heineccius had not yet produced 
his’ E’ementa juris, his Recitationes, and his Antiquitatum 
Syntagma, which are assuredly very superior, as elementary 
books, to the otherwise commendable work of Vinnius. The 
latter is exact and learned; but he wrote without any other 
plan than that of the text of the Institutes, to which he was tied 
down ; and his work is but a commentary. Heineccius, on 
the contrary, living at a later period, nourished by the literature 
and philosophy of his age, and aided by the labors of Vinnius 
himself, the substance of which he has incorporated with his 
own, infused more of critical knowledge, and above all, more 
of method into his various treatises. I am not ignorant, says 
M. Dupin, that some modern professors are leagued together 
against Heineccius, with a view to exclude him from our 
schools. ‘They substitute their own works for his, or affect to 
give the preference to others, which are certainly not of equal 
value. Notwithstanding this partiality, it is not the less true, 
that Heineccius is the most clear, methodical, and learned 
German jurisconsult of the eighteenth century. The labors of 
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the German jurists of the present century, assisted by the re- 
cently discovered sources of the Roman law, have thrown his 
works somewhat into the shade. But, until the productions 
of those authors shall become more accessible to us, than they 
are at present, the works of Heineccius may with confidence 
be recommended to the American lawyer. The testimony of 
Sir James Mackintosh to his merits is strong. He calls him, 
in his Lecture on the Law of Nature and Nations, the best 
writer of elementary books with which he is acquainted on 
any subject. 

Pothier also studied geometry ; and that science, so proper 
to improve the mind in precision, was well suited to a genius 
like his. It doubtless contributed not a little to inspire him 
with that exact method, that taste for just divisions, which gives 
so much clearness to his writings, and that connexion of propo- 
sitions, which, holding each idea in its proper place, binds the 
system together, and makes of its various parts one regular 
whole. 

Having finished his studies, Pothier found himself in a state 
of uncertainty, upon the choice of a profession. In conse- 
quence of the feebleness of his health, and perhaps, also, of the 
suggestions of his first masters, the jesuits, he inclined to devote 
himself to the church. But from this design, he was happily 
diverted by his strong attachmert to his mother. He then 
turned his thoughts to the magistracy, which his father and 
grandfather had followed, and took upon himself another priest- 
hood, in which he was destined to be more useful to society. 
In 1720, when twenty-one years of age, he was appointed a 
counsellor in the presidial of Orleans. 

When seated on the tribunal, Pothier did not suffer himself 
o fall into the belief, that, from thenceforth, he had no further 
need of study, and that his sense of natural equity would enable 
him to perform worthily the functions of his office. ‘Too con- 
scientious not to be fully sensible of the whole extent of his 
duties, he redoubled his efforts to acquire a solid learning 
and to enlighten the daily practice of his court by a profound 
knowledge of theory. : 

The jurisconsults of ancient Rome connected the study of 
philosophy with that of jurisprudence. They defined the Jatter 
to be the science of things divine as well as the knowledge of 
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things human: divinarum atque humanarum rerum notttitia. 
(D. 1..1. 10.42.) Pothier also united the study of human 
laws with that of the divine precepts of the Gospel. His phi- 
losophy was that which teaches its followers to have a due 
sense, both of the dignity of their origin, and the limits of their 
intelligence ; to raise their minds above the errors and vanities 
of earth, and to fix them solely upon the truths of heaven ; to 
yield to the easy and honorable yoke of religion, by professing 
its doctrines, and more than all, by practising its precepts; and 
to place the true happiness of man only in the exercise of virtue, 
and a perfect submission to the laws: in one word, a Christian 
philosophy. He did not separate the study. of positive, from 
that of the moral,law; and for instruction in the latter, he went 
to the purest sources. He was particularly fond of Saint Au- 
gustin, and those stoics of Christianity, the great men of Port 
Royal, for whom he had the greatest veneration. 

Pothier also devoted himself to a most serious and profound 
study of the law, and soon obtained a professorship, which be- 
came vacant in the University of Orleans. The faculty of law, 
in that university, had revived from the state of languor and 
apathy, into which it had fallen, at the time when Pothier re- 
ceived his degrees there. A single individual, Prevot de 
la Janes, had given new life to study and a rew spring to 
emulation. He loved his pupils and possessed the art of 
attaching them to him, and of inspiring them with an ardor for 
success. ‘This talent, says M. Letrosne, is the more particu- 
larly necessary in a professor of law, who does not possess that 
kind of authority which compels to labor, but merely that 
which results from reason and persuasion. His pupils are 
composed of young men, occupying that critical interval, which 
separates youth from manhood,—of ardent minds, who are 
often the more enamoured of independence, in proportion to the 
eagerness, with which they have longed for the time, that was 
to put them in possession of it: and who, if they have pre- 
served the habit and the love of study, will naturally enough 
prefer the charms of literature or the speculations of philosophy 
to the austerity and dryness of jurisprudence. 

Instead of those tiresome and too often profitless dictations 
to which his predecessors were accustomed, Prevot de la Janes 

VOL. XII.—NO. XXIV. 30 
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took the trouble to compose-for his pupils a work,.which was 
truly elementary, that is to say, short, methodical, and perfectly 
clear, on the principles of French jurisprudence. He did not 
restrict himself to formal lectures, but extended his instructions 
to private conferences with his pupils. He also added public 
exercises, as a still more active means of emulation. 

It was to the chair of this worthy professor, which became 
vacant by his death in 1749, that Pothier succeeded. He had 
already published his Pandects, in the composition of which he 
had been assisted and encouraged by the chancellor, D’Agues- 
seau, (as we shall notice hereafter,) and the vacant professorship 
was in the nomination of the chancellor. That great magis- 
trate did not stop to inquire whether Pothier was a jansenist or 
a molinist. He knew only that he was a good man and a 
learned jurisconsult, and nominated him to the vacant chair, 
even without any request on the part of the modest candidate. 

Pothier did not conceal the pleasure which this nomination 
afforded him. He had earnestly desired the appointment, in 
order to gratify his taste for the theoretical study and for the 
teaching of law. But he made it so little a matter of self-in- 
terest, that, with a view to console M. Guyot, his competitor 
for the office, for his disappointment, he made every effort in 
his power, to induce the latter to share with him in its emolu- 
ments. M. Guyot refused his offers and preferred to suspend 
his claims. In a few years he obtained a chair, and ever re- 
mained the friend of his generous rival. ’ 

Pothier took up and carried on the work begun by his pre- 
decessor. Like him, he was convinced that the science of 
law was not the science of subtleties, nor to be taught like 
that of augury. He avoided that lamentable spirit of contro- 
versy, which degrades the study of law to a vain dispute about 
words. He felt that the principal merit of a professor con- 
sists in keeping himself constantly within the comprehension of 
his hearers; in being clear, methodical, simple ; in proceeding, 
step by step, from the known to the unknown; and in seeking 
less to dazzle their minds, by a vain show of citations, than to 
nourish them by good precepts, and to convince them of their 
utility. 

La Janes had kindled in his pupils the sacred fire of emula- 
tion, and Pothier took care that it should not be extinguished. 
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He was not satisfied with teaching ex cathedra, but descended 
from his chair, to hold familiar conferences with his pupils, in 
order to make certain of their progress by means of ques- 
tions, which he addressed, at random, sometimes to one, and 
sometimes to another. They were thus induced, by their 
desire to give satisfactory answers, when called upon, to keep 
themselves constantly prepared. 

In addition to these particular exercises, in which the pupils 
were themselves the only witnesses of their capacity and their 
success, Pothier, after the example of La Janes, kept up in 
the university the system of public exercises, in which the most 
distinguished of the pupils, at the end of the year, held disputa- 
tions upon subjects, which they had previously studied in their 
regular course of instruction. He gave an increased interest 
to these exercises, by the establishment of prizes, of gold or 
silver medals, which were stamped, at his own expense, with the 
seal of the faculty, and were distributed in the presence of the 
public and of the most distinguished personages. 

To these public services rendered in teaching, Pothier joined 
private assistance, to such of his poorer pupils as were ambi- 
tious and deserving, whom he frequently admitted to confererces 
at his own house. 

Pothier seems to have united in himself all the qualities of 
the magistrate. Full of that religion which does not separate 
good works from true faith; of a scrupulous probity; pro- 
foundly enlightened in every part of the science of law; of a 
mild and conciliating temper; in possession of a fortune which 
placed him above want, and thus assured his independence ;— 
he well deserved the eulogium, pronounced upon him by the 
king’s advocate in the presidial of Orleans, in which, for so long 
a period, he exercised his honorable functions: ‘ Zeal for the 
interests of justice, assiduity, promptitude, disinterestedness, 
integrity, firmness, attachment to his brother magistrates, what 
virtue belonging to his station is there, which he did not possess 
in an eminent degree ?’ 

There was one duty of his office, which Pothier was unable 
to perform: he would never be present at those criminal trials, 
in which the accused might be put to the torture : —‘ a weak- 
ness,’ says M. Letrosne, ‘which proceeds much more from a 
sensibility of the physical organs, than from moral sentiment.’ 
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In the eloge, also, attributed to M. Jousse, the author makes it a 
matter of serious reproach to Pothier, that he had not sufficient 
firmness to see the accused put to the question. Whatever 
may be the source of this weakness in others, in Pothier, at 
least, we have good evidence, that it was something more than 
mere sensibility of the physical organs. He was himself weak 
in body, but strong in character. He could endure pain in his 
own person, with a stoic courage and pious resignation ; but he 
could not bear the sight of an unhappy wretch tortured at will ; 
and the proof, that moral sentiment was the source of his aver- 
sion for the torture, is to be found in the opinion which he had 
formed of the insufficiency and danger of this kind of evidence, 
and in his wishes for its abolition. We may be convinced of 
this, by recurring to his note on the first law, $ 23 of the 
Digest, de questionibus. (D. 48.18. 1.) In that text, the 
jurisconsult Ulpian remarks, that it is not always proper to trust 
to declarations obtained by the aid of torture; that it is a 
fragile and hazardous thing, and liable to deceive: and Pothier 
takes great care to support this reflection of the Roman juris- 
consult, by the instance (which he cites from Tacitus) of a 
certain Antonius Natalis, who, being put to the question, had 
such a dread of the torments, with which he saw himself threat- 
ened, that, in the hope of effecting his deliverance, he sought 
calumniously to throw the crime upon Annezus Seneca, though 
the latter was entirely innocent. ‘The real opinion of Pothier, 
therefore, is not to be doubted: independently of the cruel and 
inhuman character of the torture, he regarded it as a means 
of proof, which, in its nature, is of little avail for the discovery 
of the truth. 

At the end of some years, Pothier saw himself surrounded, 
on the tribunal, by pupils, whom he had himself formed by his 
lectures, and whom he continued to instruct by his advice and 
example. M. Letrosne bears him witness, that none of his 
young colleagues ever had occasion to complain of his taking 
upon himself that tone of superiority, to which his age and his 
merit seemed to entitle him. He listened to the opinions of 
others. He was pleased when objections were urged against 
him, and his answers were so convincing and decisive, that they 
commonly remained without reply. 

He treated the advocates with more familiarity. His man- 
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ner towards them is thus described by M. Letrosne. ‘An 
advocate,’ says he, ‘ had no sooner stated his case, than Po- 
thier was master of it, and had already decided upon it, for 
himself, even before the bar knew what the question was. 
He had then only to listen to the manner in which the cause 
was attacked and defended. If it was of trifling importance, 
he left his mind to employ itself otherwise. If he gave his 
attention to the case, 7¢ was with difficulty that he could avoid 
approving or disapproving by external demonstrations. He 
even sometimes did so in an under tone, so that his opinion 
was frequently known before the cause was concluded. But 
he allowed himself much greater liberty when he presided as 
dean of the counsellors. As soon as he had seized upon a 
cause, he neither gave the advocates time to explain nor the 
other judges time to hear it. If an advocate wandered from 
the point, which he considered decisive, Pothier hastened to 
bring him back to it: but if he advanced any doubtful grounds 
for his cause, or maintained an unsound principle, the judge 
manifested an impatience which he could not control, and inter- 
rupted him to recall him to the true principles and grounds of 
his case.’ 

M. Letrosne admits that the audience, in this way, some 
times degenerated into a kind of conference ; and, though the 
friend of Pothier, he cannot avoid disapproving his mode of 
conducting business. He urges, however, as an excuse, 
that Pothier desired to expedite business. He concludes 
by remarking, that, in any other person, this manner of 
presiding would have appeared intolerable ; but Pothier was 
so respectable and so respected, so far from any design to 
offend, that every thing was permitted him. Pothier himself, 
it seems, was perfectly aware of his infirmity in this respect, 
but, notwithstanding the representations of his friends, was 
wholly unable to correct it. 

M. Dupin, with a true zeal for the rights and privileges of 
the bar, is unwilling to admit this apology, and enters into a 
discussion of the subject, at considerable Jength, in which our 
readers would hardly be interested to follow him. We fully 
agree with him, in opinion, that in order to expedite business, 
it is more essential to go well than to go fast. His conclud- 
ing remarks are so just, that we cannot refrain from quoting 
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them. ‘If magistrates,’ says he, ‘desire to fulfil worthily their 
august ministry, and to merit the love of the bar, the esteem 
of the public, and the eloges of posterity, let them imitate, on 
the seat, where they have the honor to preside, the patience 
with which the virtuous Lamoignon listened to the advocates : 
‘Let us allow them, said he, ‘the liberty of saying what is 
necessary, and the consolation of saying what is superfluous : 
let us not add to their misfortune, in having a bad cause, that 
of being ill received by their judges: we are established to 
examine their rights and not to try their patience.’ 

Pothier entered upon the duties of a magistrate at the early 
age of twenty-one, and died in office at the age of seventy- 
three : and if we reflect, that during’ all this time, he was a 
professor of law in the university ; that his brethren on the 
bench, as well as the advocates, who practised in his court, 
were all his pupils and personal friends; and that he wag held 
in universal veneration, for his profound learning, his great 
integrity, and the known simplicity and purity of his charac- 
ter:—we shal] hardly wonder, that his manner of presiding 
became such as his friends have described it, without any 
intentional arrogance on his part, or, that it was submitted to, 
by his brethren on the bench and at the bar, if not with 
pleasure, at least without complaint. 

Once, and once only, during his long career in the magis- 
tracy, was he guilty of neglect; and the manner, in which he 
repaired the wrong, does equal honor to his integrity as a man, 
and to his sense of duty as a magistrate. Having been 
charged with the examination and report of a cause, he neg- 
lected to mention a part of the evidence, which was decisive 
in favor of the party who lost his suit. A different man would 
have thrown the blame of this loss upon the negligence of the 
advocates or upon the ignorance of the judges. But Pothier 
did not parley with his conscience: he hastened to indemnify 
the suitor, who had been the victim of his inadvertence.’ This 
incident is differently related by M. de Bievre and the author 
of the notice, inserted in the Biographie Universelle, who 
state, that Pothier, being consulted as an advocate, had ad- 


’ A similar anecdote is related of Mr. Justice Lawrence, by Mr. Espinasse, 
in his entertaining sketches of the court and bar, during his time, published 
in Frazer’s Magazine. (Vol. 6, p.319.) The judge is said to have indem- 
nified a plaintiff, against whom he had improperly directed a verdict, by a 
legacy in his will. : 
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vised the commencement of a suit, which was lost, by the 
production of a piece of evidence, which he had neglected to 
examine. His biographers all agree, however, that he indem- 
nified, from his own purse, the party who had suffered by his 
inattention. 

Another anecdote is related of him, which shows the high 
opinion entertained of his integrity as a magistrate. ‘There 
was in the Chatelet of Orleans a court of peculiar jurisdiction, 
called the chamber of domain, in which the fealty and homage 
of the vassals of the duchy of Orleans were received, and in 
which their duties towards the prince and his seignorial rights 
were determined. The officers of this court derived their 
authority from the commission of the dukes of Orleans, and 
were usually selected from among those jurisconsults, who were 
most versed in the feudal laws. Pothier’s profound acquaint- 
ance with that branch of the law was well known, from his 
introduction to the title of fiefs,in his Commentary on the 
Custom of Orleans. ‘There was but a single objection to his 
appointment to the chamber of domain, which was, as his 
biographers express it, that he was not of a fiscal humor. He 
had given several indications of his feeling, in respect to such 
matters, by his manner of deciding in the presidial, and also, 
in the maxims contained in his various works. But this con- 
sideration, so far from being an objection in the mind of the 
prince, was a stronger reason in favor of the candidate. Po- 
thier was appointed to the office: and he decided in the 
chamber of domain, as he had before decided in the presidial. 
The agents, appointed to superintend the perception of the 
seignorial dues, several times indicated their dissatisfaction 
with his decisions ; for he restrained the ordinary extent of 
their claims within the strict limits of equity, and, in doubtful 
cases, always decided against the treasury, according to the 
maxim of the Roman law: In dubiis questionibus contra fis- 
cum facilé respondendum est. (D. 49. 14. 10.) This did 
not turn to the account of the receivers; and so they said, in 
their language, that Pothier was intractable. But their com- 
plaints did not meet with a favorable reception from the prince. 
He had sought a good man,a profound jurisconsult, an upright 
magistrate, and had found such an one in Pothier: satisfied 
with the choice he had made, he never sought to influence the 
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man, whom he had constituted his judge, and held him in 
esteem, in proportion to the opinion he had of his independ- 
ence. 

The confidence of the public and Pothier’s obliging dispo- 
sition were such, that many of those cases, which could not be 
brought before the tribunal, in which he presided, were volun- 
tarily submitted to his decision. And clients of all classes 
came to consult him, on al! sorts of questions, with the con- 
viction, that they could nowhere obtain a more perfect solution 
of them, than from his mouth. He never made written an- 
swers to those who were present, but he answered punctually, 
and with his own hand, a multitude of persons who consulted 
him in writing. His answers were written in a clear, simple, 
and laconic style. His decisions, of which it is to be regret- 
ted, that no collection has been made, were considered in the 
light of those axioms, which carry conviction with them, and 
which are received without the aid of proofs or long reasoning. 
Such were, in general, the answers of the Roman jurisconsults 
— Responsa Prudentum, which consisted frequently of but a 
single word: interrogatus . . . . Scavola respondit, 
secundum ea que proponerentur, posse. Pothier’s last advice, 
even in the best causes, was highly characteristic — it was, to 
compromise them. 

He was less happy in the functions of echevin,' to which 
office he had been elected by the free choice of his fellow 
citizens, than in those of the judge or counsellor; and all his 
biographers agree that he understood nothing of the details, 
and scarcely performed any of the duties of that station. He 
could hardly, indeed, as we shall see hereafter, manage his 
own affairs, and it is not surprising, therefore, that he should 
not be a suitable person to administer those of a rich and 
populous city. ' 

Pothier’s great talents and facility in study, with the aid of 
a rigorous economy of his time, enabled him to accomplish the 
vast and almost incredible labor of composing his works. His 
manner of life is thus described by his biographers. He rose 
before five and attended mass in the cathedral; breakfasted at 
six ; engaged afterwards in study, either until dinner, or the 


1 An officer elected by the citizens, to take charge of the police, and to 
administer the common affairs of the city. 
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hour of audience ; dined at noon; gave his lecture at half past 
one ; and then retired to his study, where he remained until 
evening. If he had any visits to make, he ordinarily chose 
Sunday before vespers’or Thursday for that purpose. He 
supped regularly at seven, and never spent the evening in 
study. He retired at nine and slept immediately. He was 
very fond of coffee, but refrained from using it, because it 
had several times kept him from falling asleep until ten, and 
by a simple calculation, he said, that an hour of sleep was worth 
more than a cup of coffee. 

The wisdom and moderation, with which he pursued the 
labor of composition, constituted a trait in his character, which 
cannot be too much admired, because nothing is more un- 
common. This kind of labor, which is doubtless the most 
agreeable and the most alluring, easily obtains the preference 
over all others. An author bears with impatience those occu- 
pations, which divert him from his favorite pursuit, and with- 
draws froin them as much as possible. But Pothier’s principle 
was, to reconcile all his duties; and though avaricious of his 
time, in the employment of it for bimself, he was no longer so, 
when he could employ it in being useful to others. He never 
showed any more regard for one occupation than for another. 
He was constant in bis attendance in court and never omitted 
his lectures. When at home in his study, he examined such 
cases, as had been referred to him to report upon; received 
visits, frequently of trifling importance, with a degree of pa- 
tience very rare in one so occupied; gave his advice ; and 
answered the letters addressed to him, which were constantly 
increasing as his reputation extended. The day, to which he 
gave sufficient extent, as we have already seen, by the distri- 
bution of his time, was frequently found to be exhausted, with- 
out any part of it having been devoted to composition. But 
though this might have been avoided, by the fashionable cus- 
tom of not being ‘at home,’ to unwelcome or impertinent 
visiters, Pothier carried his delicacy so far, that he never 
concealed himself in his oyn house. When he was absolutely 
pressed with labor, and forced to withdraw himself from all 
distraction, he went to work at the house of some friendly 
neighbor. 


He had the talent of being able to break off from his labor, 
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and to take it up again with an admirable facility. He left it 
always without fatigue, because, wise in every thing, and even 
in study, he never prosecuted it to excess, or prolonged it into 
the night. His supper at seven was always the end of his 
day. He never varied from that hour, except on Wednesdays, 
when he deferred it to eight, on account of the conferences 
which he then held, and which were attended by all the young 
magistrates, and by many of the advocates, who gloried in 
having always been and in still being his pupils. These con- 
ferences were kept up, without interruption, for more than forty 
years. ‘They were first held at the house of Prevot de la 
Janes, and on his death, were transferred to that of Pothier. 

Pothier had inherited a feeble constitution from bis birth, 
and in his youth, seemed unlikely to live long, or to be equal 
to the labors which he afterwards accomplished. He however 
preserved himself in tolerable health and strength, by means of 
sobriety and temperance, to a good old age. His person had 
nothing prepossessing in it. He was tall, but ill shaped and 
ungainly. When he walked, his body inclined to one side, and 
his gait was singular and stiff, (toute d’une piece.) When 
seated, the length of his legs was embarrassing, and he had a 
habit of twisting them together. We may attribute also, to 
this defect of organization, his habit of covering the floor of 
his study with books, and putting himself on his knees, or even 
of lying down, to prosecute the researches and examinations, 
which his work on the Pandects required. 

In consequence of a fit of sickness, which he had whilst 
the first volume of his Pandects was printing, he lost for a 
time the use of his legs. He easily resigned himself to this 
privation, which, however, lasted so long, that he began to fear 
it would be perpetual. He thought himself happy that God 
had preserved to him the liberty of application and of labor. 
He devoted himself the more entirely to study, as his sedentary 
life left him more free to indulge in it; and had given up the 
hope of ever again recovering the use of his legs, after having 
tried several remedies to no purpose, when, at last, it occurred 
to some of his friends, that his inability to walk might be the 
result, not so much of areal and invincible obstacle, as of a 
too long continued disuse of exercise. He was advised to 
attempt to walk, by means of two pullies, made to run in 
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grooves attached to the beam of his chamber, which held him 
suspended under the arms, and enabled him to move his legs, 
without suffering them to bear any part of the weight of his 
body. He submitted to this experiment, which gave freedom 
to his legs, and, with the exception of a certain degree of 
stiffness, gradually recovered the use of them. Walking being 
attended with so much difficulty to him, he preferred riding on 
horseback. He was fond of that exercise, and his biographers 
agree that he rode tolerably well, but with an ill grace. 

In general, says one of his contemporaries, all his actions 
had an uncommon air of awkwardness. The simplicity of his 
manners, and of his whole exterior, might give an impression of 
the simplicity of his character, but did not announce the 
superiority of his mind. In order to appreciate him fully, 
it was necessary either to judge of him by his reputation, or 
to know him intimately. A transient visit would but injure the 
idea which one had previously formed. His eyes however 
were full of fire an 


| vivacity. They indicated the penetration 
and quickness of his mind; but were not animated, except 
when the conversation interested him. He was the first to 
indulge in pleasantry upon his own person and awkwardness. 
He used to relate, in a good-humored manner, that having 
occasion one day to pass a coffee house, at Paris, in his gown, 
some young men came out of it and pointed at him. 

M. Letrosne succeeded with great difficulty in obtaining 
Pothier’s consent to have his portrait taken, and only upon con- 
dition, that the picture should be kept in the country and not 
seen until after his death. In this portrait, the expression of 
his countenance appears remarkably good, and his eves uncom- 
monly fine. 

When Pothier went to Paris, upon the invitation of M. 
d’Aguesseau, who desired to know and to confer with him, on 
the subject of his Pandects, which he was then engaged in, he 
presented himself at the Hotel de la Chancellerie, and was in- 
formed that the chancellor was not to be seen. He went 
away, and was going to return home in the morning. If his 
friends had not stopped him, he would have renewed the 
anecdote related of La Fontaine, who left Paris to go and see 
his wife at Ferte-Milon, and returned without having seen her, 
because, at the moment of his arrival, she happened to be 
attending the evening prayers at church. Pothier returned the 
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next day, to see the chancellor, who, being informed that he 
was in the antichamber, came out to meet him, and received 
him with a distinction, which much astonished the audience, 
who had formed their opifion of Pothier, by his appearance. 

In 4730 Pothier purchased a small farm at Lu, in Beauce. 
He had there a small low house, as simple and modest as 
himself, and furnished in a corresponding taste. His garden 
was very small and as antique as the house and furniture. The 
land was very poor, and, with the exception of a parterre, 
covered with large and venerable yews, which Pothier 
admired, was entirely laid out in walks, lined with rows of 
thorn bushes. One of his friends said to him, one day, that 
if the house had been placed at some distance, where the soil 
was better, he would have had a more pleasant garden. His 
answer was: ‘ It was well done to place it here. ‘The other 
lands produce grain, and the land here is good enough for 
walks.’ He was not insensible however to the charms of a 
fine country and a fine prospect. M. Letrosne relates, that 
he sometimes went on Thursdays to take him to Orleans, 
in order to force him to leave his study and enjoy a fine day. 
On these occasions, Pothier highly enjoyed the beauty and 
grandeur of the prospects, to which his friend introduced 
him, and would remark, on leaving them: non habemus hic 
manentem cwvitatem. 

Bat he rarely lost sight of his great object — the improve- 
ment of his mind—and his very walks were conferences. 
He was most frequently accompanied by a friend, with whom 
he had learned Italian, and not to lose the use of it, they dis- 
cussed such subjects, as occurred, in that language. One of 
his most distinguished pupils used to relate, that, besides the 
habitual conferences, which Pothier held at his house, he 
would sometimes invite two or three of his pupils, to whom 
he was partial, to dine with bim. ‘Come and dine with me,’ 
he would say, ‘such a day. We will amuse ourselves well. 
We will discuss some fine questions of law.’ 

In a journey, which he made to Havre in 1748, to 
have a view of the sea, he was acompanied by M. Letrosne, 
who was then in the first year of his law studies. ‘ ‘This journey,’ 
says Letrosne, ‘ was no interruption to my studies. I had the 
Institutes with me, and I found the best possible commentary 
in Pothier, who explained them. We spoke Latin almost the 














1834. ] Life and Writings of Pothier. 357 


whole way, and the people in the diligence took him for an 
Irishman, who was my tutor. During this visit to Havre, he 
was asked whether he would be served with fish; he 
answered, that he was not such a fool as to make a fast day 
of Sunday, and left his fellow traveller to regale himself with 
the delicacies of the sea. 

Of all the arts, he was fond only of music, and of that, 
says his biographer, in feeling merely, and without having the 
slightest knowledge of it. He sought in it the means of 
elevating his mind to God. He loved it only when employed 
in praise of the Creator, and when it was well adapted to the 
words. He was then very much affected by it, and could not 
avoid the expression of his feelings, by the motion of his 
countenance and even by his gestures. ‘The singing of psalms 
afforded him so much pleasure, and was so much to his taste, 
that he would have attended every religious service in the 
cathedral, if his occupations had permitted him. He trans- 
ferred to his own soul all the warmth, with which those divine 
songs are filled. He sang them with transport, or rather 
declaimed them, in his way, for his voice was the most false 
that could be imagined. 

Pothier was not one of those proud men, who love to make 
such, as are under the necessity of having recourse to them, 
bend beneath the weight of their authority. Though there 
was little of graciousness in his appearance, he was perfectly 
accessible, and had nothing of that kind of rudeness, which 
retirement and application sometimes give to learned men, 
without their being themselves conscious of it. On the con- 
trary, his diffidence was so excessive, that it made him timid 
and embarrassed, when with strangers, or under the necessity 
of showing himself in a circle. On such occasions, he was 
so completely out of place and so isolated, that he ordinarily 
besought some one of his friends to accompany him, and 
would regard a complaisance of that kind as a great favor. 

But, with his friends, he was free and open ; and, in his in- 
tercourse with them, says M. Letrosne, ‘he displayed a 
freedom, which manifested all his thoughts; enjoying an 
internal peace, which nothing disturbed, and a serenity, which 
was never obscured, we found in him that simplicity, which 
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one loves to meet with in great men, because it seems to 
moderate the awe which their merit inspires.’ 

He was never personally offended by contradiction, and 
could hardly conceive, how any one should be unwilling, that 
another should differ from him in opinion. But he held strongly 
to his own sentiments, not because they were his own, but 
because he believed them to be true, and defended them with 
firmness. He contradicted others with the same freedom. 
which he admitted in them, in respect to his own opinions ; 
and discussed the sentiments of the living, as he did the 
writings of the dead, for no other purpose than that of truth. 
Authority of itself had no weight with him, because it was 
not a reason: it was only an additional motive for a more 
careful consideration of the subject. 

His modesty was perfect. He not only never sought to 
arrogate to himself superiority, in any way, but he even 
seemed to be unconscious of it. It was without his know- 
ledge, says one of his most intimate fiiends, that his reputa- 
tion extended itself, and he took it ill, if any one attempted 
to make him perceive it. Praise was as insupportable to him 
as censure to other men: it was easy to see by his embarras 
ment, and the air of his countenance, that it seriously shocked 
and offended him. This modesty was not assumed. It spran 
from a sincere humility, a real feeling of inferiority to other 
which prevented him from seeing in himself the merit, which 
to all else was visible. In this respect, he was quite different 
from the famous Dumoulin, who, transported with his own 
great erudition, proudly wrote at the head of his consultations, 
ego, qui nemini cedo, et a nemine docert possum. 

Pothier was unwilling to withdraw himself from his labors, 
even to look after his personal affairs, to which, indeed, he 
was wholly indifferent. The following anecdotes illustrate 
this part of his character. He had placed the sum of 1500 
livres in the hands ofa notary to be invested in the purchase of 
an annuity (constitution de rente.) The notary found an oppor- 
tunity of investment, which he approved, and Pothier signed 
the contract. Six months afterwards, the notary carried him his 
deed, but Pothier no longer had the least idea of the negotia- 
tion. He maintained that he had never made any such loan, 
or furnished the money: and would not be convinced, until 
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the notary showed him his signature to the memorandum of 


the transaction. The same notary was an agent for the receipt 
of arent, which belonged in common to several individuals, 
of whom Pothier was one, and carried him, one day, the 
arrears for six years, which Pothier had neglected to demand, 
and which were due to him. Pothier could not believe there 
was so much due, and was unwilling to receive the money. 
He would, at least, compound with the notary, by receiving 
half the sum, and offered the latter a full acquittance. The 
notary was sure he ,had received the money, and that his 
account was correct; but Pothier would not consent to accept 
the whole, until he found that his refusal had offended the 
notary. 

With this manner of conducting his affairs, it is not to be 
supposed, that he added any thing to his fortune. He merely 
kept his patrimony good. If he could have consented to take 
more care of his property, it would have been only from a 
motive of benevolence, in favor of the poor ; but he preferred to 
indemnify them for the want of it, by the frugality of his life, 
into w hich he carried a degree of economy, for their sake, 
which put him in a situation to be more generous, than seemed 
consistent with his fortune 

The care of his property, as well as the control of his 


household, he left to his housekeeper, who, says Dupin, was, 


at the same time, his minister of the interior, of finance, and 
of foreign relations. Pothier’s benevolence led him to give, 


so long as he found any money in his coffer, and, in times of 
calamity especially, he would have become entirely destitute, 
if the provident housekeeper had not kept some money in 
reserve, for the supply of the daily wants of his household. 
It was not difficult for her to make this reserve, for Pothier 
kept no account of his money, and always gave her the key 
of his strong box, whenever she requested it. She had also 
another means of arresting her master’s excess of liberality — 
she threatened to procure the necessary supplies on credit, a 
thing which he could not bear. 

Pothier was never married. He lived in celibacy in order 
to avoid every embarrassment. This was the wisest course, 
says M. Dupin, for a man like him, frugal of his time, devoted 
entirely to study, and singularly the friend of his own ease. 
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M. Letrosne says, he never had the smallest disposition to 
marry. Pothier said that he had not sufficient courage for it, 
and that he admired those whohad. The question, whether 
celibacy, or the married state, is best suited to the character 
and pursuits, and most favorable to the progress, of a mind 
engaged in study, we shall not attempt to discuss, much less 
to decide. Notwithstanding the dictum of M. Dupin, and 
the great weight due to the example of Pothier, we believe, 
that, on this interesting question, ‘the authorities are both 
ways.’ 

Pothier died on the 2d of March, 1772, after an illness of 
a few days, at the advanced age of 73. His death caused 
a general grief at Orleans. He left a will, which contained 
nothing remarkable. He was buried in the ancient grand 
cemetery at Orleans, and the inhabitants of that city, as a 
tribute of public gratitude, caused a marble slab, with an 
epitaph, referring to the principal traits of his character, 
to be affixed to the wall near the spot, where his body was 
interred. In 1823, the body was exhumed and transferred 
to the cathedral church of Orleans, with the greatest 
solemnity. 

We come now to notice the works of the celebrated juris- 
consult, whose life and character we have above delineated. 
The labors of Pothier were divided between the Roman and 
the French law. Our readers need not be informed that the 
Roman law is the basis of the civil code of almost every 
nation of Europe, with the exception of England ; but, in 
order to show its particular use and application in France, 
before the promulgation of the new codes, we quote from 
Domat the following statement of the different laws which were 
in use in his time. ‘We have in France,’ says he, ‘ four 
different kinds of laws: the ordinances, and the customs, 
which are our proper laws ; and that which we observe of the 
Roman law, and of the canon law. ‘These four sorts of laws 
regulate all matters of every kind ; but their authority is very 
different. ‘The ordinances have an universal authority, in the 
whole kingdom, and are every where observed, with the 
exception of some of them, whose provisions relate to par- 
ticular provinces. ‘The customs have their particular authority, 
and each of them is confined within the limits of the province 
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or place, in which it is observed. The Roman law has, in 
this kingdom, two different uses, and for each its authority. 
One of these uses is, that it is observed as custom, in some 
provinces, in which it stands in the place of laws, in several 
matters. These are the provinces, which are said to be 
governed by the written law; and for this use, the Roman 
law has therein the same authority, which their proper customs 
have in other provinces. The other use of the Roman law 
in France extends to all the provinces and for all matters; 
and it consists in this, that those rules of justice and equity, 
which are called the written law, because they are written in 
the Roman law, are every where observed. The Roman 
law, therefore, as to this second use, has the same authority, 
which justice and equity have, over our reason. The canon 
law contains a great number of rules which we observe, and 
also some which we reject. ‘Thus, we observe all the canons, 
which regard faith and: manners, and which are drawn from 
seripture, from the councils, and from the fathers, and we also 
receive a very great number of constitutions, which regard 
ecclesiastical discipline ; and we have even received some, 
which only regard the temporal police ; but we reject other 
provisions, either because they are not of our usage, or 
because they are contrary to the rights and liberties of the 
church of France.’ (Domat, Traite des Lois, chap. XIII.) 

Pothier’s duties as a professor drew his attention first to 
the Roman Jaws. We shall take it for granted, that our 
readers are familiar withthe general history of the sources, and 
of the compilation of those laws, as they now exist; and also 
that they have a general knowledge of the different parts 
of the corpus juris civilis, to wit, the Institutes, Digest, or 
Pandects, Code, and Novels. This being premised, we proceed, 
at once, to to take a view of the state in which the study ofthese 
laws was, at the time when Pothier commenced his labors. 
We are indebted to Dupin for the following sketches. 

At the period, when Pothier appeared, erudition had ex- 
hausted all its treasures, and it may be said, all its super- 
fluities, upon the Roman law. From the time when the 
Pandects were discovered, (1137,) to that of Accursius, that 
is to say, during the space of about a century, the doctors 
had exerted their industry in deciphering the text of the 

31* 
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corpus juris, to which, each of them, according to the 
character of his genius, had added notes, scholia, or com- 
mentaries. Accursius conceived the happy idea of analyz- 
ing all these scattered commentaries of the jurisconsults 
of the twelfth century, of adding to them his own remarks, 
and of forming, from this union, a perpetual gloss, which 
he published with the corpus juris, in 1229. ‘The gloss of 
Accursius enjoyed an immense credit among the jurisconsults ; 
to such a degree, that, for a long time, they preferred to 
have the gloss, rather than the text, in their favor.’ It after- 
. wards fell into a discredit, as unjust perhaps, as the over- 
strained praise, of which it was so long the object. After 
Accursius, there appeared a succession of jurists, who, sometimes 
agreeing with the gloss, and sometimes in opposition to it, 
labored anew to interpret and comment upon the different parts 
of the corpus juris. 

Among these writers, we distinguish: I. The Institutists, 
who applied themselves to explain the Institutes of Jus- 
tinian. II. The authors of the Paratitles, who confined 
their labors to abridging the different titles of the Digest and 
Code, and presenting the substance of the matters therein 
treated. Il. A more numerous class than either of the pre- 
ceding, who commented, with more or less extent, upon the 
Digest, the Code, and the Novels, and, for the most part, did 
nothing more than to repeat, in the same, or in a different 
manner, what others had already said. IV. Some of these 
writers, among whom we ought to distinguish Haloander, 
Torrentinus, Charondas, and Duaren, felt the necessity of 
purifying the text itself of the Roman laws, of comparing its 
various readings, and of giving more correct editions, by 
collating the different manuscripts. In this kind of labor, 
they were all surpassed by Dionysius Godefroy,’ whose edition, 
accompanied by excellent notes, became, as it were, the 
official edition of the Roman law. V. A class of legists, 
wholly given to subtleties, devoted themselves to the search 


! Volo enim pro me potius glossatorem, quam textam. Raphael Fulgose, 
who mentions this strange proposition, accumpanies it with some very 
piquant reflections, in his notes upon the law 6, Code, de Oblig. et act. 
The passage is also cited by Heineccius, in his His. Jur. Civ. lib. 1. cap. 
6, §. 418. (Dupin.) 

2 Gottfried, Gothofredus. 
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after those antinomies or contradictions, which frequently occur 
in the corpus juris, attempted to reconcile them, and most 
commonly succeeded only in increasing their difficulties. They 
were denominated controvertists. ‘The general character, 
which prevails in all their writings, is made up of diffusion, 
subtlety, and barbarism of language ; and, with the exception 
of a very small number, these authors exhibit a want of sound 
critical knowledge, and an ignorance of the monuments of 
antiquity. 

At* length Cujas appeared —the most celebrated inter- 
preter of the Roman law, ‘ who,’ says Pasquier, ‘ according 
to my judgment, had not, has not, and, peradventure, never 
will have, his equal.’ (Recherches de la France, liv. 9, chap. 
39.) Jurisprudence is indebted to Cujas, in the middle of the 
sixteenth century, for the same service, which it had received 
from Accursius, at the commencement of the thirteenth, 
namely, that of rendering almost useless the reading of all 
the commentators, who preceded him. He made much use 
of the compilation of Accursius; frequently laid it under 
contribution ; and often refuted it. He used the labors of all his 
predecessors, in the same manner; borrowing, from each of 
them, whatever was good and judicious, and rejecting the rest. 
But what eminently distinguishes his commentaries, is, that 
they contain all the genius of their author, seconded by vast 
study, and a sound criticism, which, at this epoch, had already 
made immense progress. 

Cujas introduced a new manner of treating and explaining 
the Roman law, with more elegance, a better style, and a 
depth of learning, until then unknown; the Roman juris- 
prudence became e/egantior ; and Nettleblat, (p. 268,) informs 
us, that this more polished and better cultivated jurisprudence 
was called Jurisprudentia Cujaciana. In studying the Roman 
law, Cujas was struck by one of those grand ideas, which are 
commonly fruitful of important results. The Pandects were 
composed of shreds, taken from the different jurisconsults of 
ancient Rome :— a fact, which sufficiently explains the want of 
connexion between passages thus extracted from a great number 
of authors ; the opposition of their sentiments on questions, 
which had divided their sects; and finally, the obscurity of 
certain passages, which Tribonian and his colleagues had 
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taken, without paying sufficient attention to what preceded or 
explained them, in the original author, or which they had 
designedly interpolated, in order to -bend the generous prin- 
ciples of the Roman jurisconsults to the imperial despotism 
of Constantinople. Cujas conceived the plan of working in 
a direction the opposite of that pursued by Tribonian. ‘The 
Digest was made up of extracts from Paul, Gaius, Ulpian, 
Scevola; and he undertook to recompose the works of those 
jurisconsults, by the aid of the citations, which precede each 
of the laws in the Digest, and to publish anew the Sentences 
of Paul, the Commentary of Ulpian upon the Edict of the 
Pretor, the Questions of Papinian, and the Kesponses of 
Scevola. ‘This reuniting of scattered fiagments, which no 
jurisconsult before him had thought of, frequently affords 
natural explanations of texts, which all the exertions of 
previous commentators had left in the most profound obscurity. 

Cujas commented upon every part of the body of law; 
and as he had the advantage ‘ of writing the language of the 
law, better than any modern, and perhaps as well as any 
ancient,’ the agreeableness and purity of his style, the 
correctness, as well the profundity of bis doctrine, raised him 
above all his predecessors, and left no hope of superior 
excellence, to those who should come after him.’ 

But if Cujas, after having gone through it in all its im- 
mensity, closed the career of the commentators upon the 
Roman law, he left another kind of glory, to be acquired by 
his successors. ‘The good taste, the literature, and the sound 
philosophy, of the eighteenth century, had insensibly detached 
the minds of men of learning, from that vain show of science 
and erudition, which was the delight of preceding ages. In 


1 D’ Aguesseau. 

? Dupin intimates, that the commentaries.and glosses, of the present day, 
upon the Roman law, would be but of little value, if they were not a 
repetition of the writings of Cujas, with the exception, perhaps, of some 
new subtlety, or of some remark, suggested by an inscription or a man- 
uscript, newly discovered, which Cujas had not the means of interpreting. 
Iu this opinion, so far as it refers to the recently discovered sources of the 
Roman law, and the labors of the German jurists, of the modern school, we 
do not concur. Without undervaluing the labors or the merits of Cujas, 
we are not disposed to believe, either that the science of the Roman law 
came to a stand with him, or that the labors of the German school, of the 
present century, have added nothing to it. 
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proportion as the circle of human sciences was extended, the 
necessity was more and more felt, of classifying them, of dis- 
posing them in order, and of bringing them to the aid of each 
other ; of composing less extended and more substantial works, 
and especially of employing the geometrical method, which 
proceeds from the known to the unknown; of introducing 
those divisions, which aid attention and prepare the under- 
standing, by facilitating the separation and classification of ideas, 
and which, properly speaking, constitute method; and finally, 
the necessity was perceived, of substituting for the unconnected 
scholia and commentaries of the middie ages, compositions of 
a more regular structure, in which the ideas, naturally deduced 
from one another, should present acontinued chain of proposi- 
tions, strongly bound to each other and to the subject. ‘These 
impressions were none of them foreign to the genius of 
Pothier. In studying the Roman law, he was charmed by 
the equity of its decisions; and recognised in them all the 
characters of written reason; but at the same time, he was 
shocked by the want of order and arrangement, perceptible 
in the distribution of the titlesand laws. He felt the necessity 
of remoulding the whole corpus juris, and, as it were, remaking 
it for his own use. 

The contusion, which prevails in the arrangement of the text 
of the Roman Jaw, had been felt by all the commentators ; 
but none of them had the ability to remedy the evil. James 
Godefroy attempted to establish a sort of connexion between 
the different titles, in that part of his Manuale Juris, entitled 
Series Digestorum, &c., but without success. His efforts only 
served to make more evident the defects which he sought to 
palliate. A celebrated German jurist, Vigellius, made another 
trial. He attempted to distribute the Roman laws into a 
better order ; but his work met with no success. The chan- 
cellor de L’ Hopital, the contemporary and friend of Cujas, 
undertook also to remedy the disorder of the Roman Code. 
‘ He speaks in his will of an important work upon the Roman 
laws, which he had classed in order, and annotated. He 
bequeaths this work to one of his grandsons, recommending 
to him to finish it.’ But the little descendant of this great 


] 


‘ uvres complétes de Michel L’Hopital, publi¢es par Dufey, en 1824, 
Ksaai preliminaire, tom. I. p, 289. 
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man did not accomplish the mandate, and the work itself of 
L’ Hopital is lost. Domat, in his Legum Delectus, has given 
a selection of texts; but he has made no change, either in 
the order of the titles, or in the arrangement of the laws. 
They follow one another, in his book, as in the Corpus Juris. 
He has only retrenched what he regarded as useless. If 
Domat, says Dupin, had left no other work but his Legum 
Delectus, his reputation, as a jurisconsult, would have been 
almost nothing. 

To Pothier alone, was reserved the glory of finally execu- 
ting, what his predecessors had hardly attempted. He com- 
menced by compiling, for his own use, some paratitles or 
abridgments of different titles of the Digest. He afterwards 
formed a plan for the reestablishment of the texts in their 
natural order, and carried it into execution upon several of the 
most important titles. He did not substitute his compilation 
for the texts, as Vigellius had imprudently done; but, on the 
contrary, preserved them in all their purity, and limited his 
own labors to connecting them together by intercalary phrases, 
which he took care to distinguish, so that they sl ould not be 
confounded with the texts themselves. He showed these first 
essays to Prevot de la Janes, with the timidity of a young 
man, who did not yet dare to believe in the possibility of his 
success. But La Janes had too sure a glance not to judge 
differently ; and he found means to overcome the modesty of 
his young countryman.» He made known to the chancellor 
the merit and the talents of Pothier, his indefatigabl applica- 
tion, his plan, and the manner in which he had already, in 
part, executed it. The chancellor was the celebrated 
d’Aguesseau. Himself capable of executing the greatest 
works in jurisprudence, he seized every opportunity to 
encourage useful enterprizes, and did not disdain to anticipate 
the advances of men of merit, who were able to contribute to 
the improvement of legislation. Atthe request of d’Aguesseau, 
Pothier sent him several specimens of his work, with which 
the magistrate was highly pleased, and which led him to 
open a correspondence with Pothier on the subject. The 
letters of the chancellor, commencing in February, 1736, and 
kept up until 1748, when the Pandects were published, 
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have been preserved in the collection of his works, and are 
highly interesting. 

The design of Pothier was, without altering, in the least, the 
text of the Pandects, to digest them anew, and to reestablish 
them in their natural order, at the same time adding to them 
those laws of the Code and Novels, which explain, confirm or 
abrogate the law of the Pandects. The following is the title, 
which he gave to his work: Pandecta Justinianea, in novum 
ordinem digesta, cum lezibus codicis et novellis que jus Pan- 
dectarum confirmant, explicant aut abrogant. He was un- 
willing to change the distribution of the books and titles of the 
Digest ; not that he thought that distribution perfect; but he 
preserved it, etsi nus idonea, be says, because to have 
changed it would have been completely to overthrow the 
edifice of Justinian, and to raise against the new work, in the 
yet su pé rstitious minds of a majority of the doctors ne pre} judice 


perhaps insurmountable, judging from the difficulty, which 


some of them had in pardoning him the half sacrilege of having 


dared only to change the order of the laws distributed under 
each title. He limited his plan, therefore, to remoulding the 
different titles separately, to the introduction of regular divisions 
into them, and to an arrangement of th different laws, under 
each of these divisions. In order to do this, he was not satis- 


. ' ! . at ] ! ] _ , 
hed with changing the place, which the laws occupied in a 


single title, but he also drew texts from other titles, in which 


| ° | 1 | 7 | 
they h een improperly placed, and arranged them under 
the title, to which they really belonged. At the head of each 
title, he gave a kind of introduction, or paratitle, which indi- 


ates summarily the subject treated of, its connexion and some- 

times also, its want of connexion, with the preceding or subse- 
quent titles, and the divisions adopted by him. ‘These divisions 
are simple and natural. ‘The author commences by definitions, 
which are almost always of his own deduction, and which pre- 
sent a clear idea of the subject. He afterwards takes up each 
branch of the division and arranges its different laws under it. 

It has already been remarked, that Pothier religious/y pre- 
served the text of the laws ; and it is principally in this respect, 
that d’Acuesseau ae rred his plan to thatof Vigellius. Butas 
these laws, when brought together, would frequently be without 
any apparent connexion, Pothier has taken care to bind them 
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together by short transitions, which are printed in the Italic 
character, in order to distingu'sh them from the Roman text. 
A single word, idcirco, tamen, wdeogue, verbi gratia, &c. is 
frequently the abridged expression of a long commentary of 
Cujas or of some other author, who had laboriously demon- 
strated, that such a text, placed at one end of the Digest, was 
the consequence, the modification, or the developement of such 
another text, banished very far from it, and that it was neces- 
sary to bring the two together, in order to understand them 
properly. Pothier has succeeded in these conjunctions, with 
a felicity, which was not to be hoped for. ‘For more than 
twelve years,’ says the author of the notice in the Galerie 
Francaise, ‘ Pothier Jabored upon this immense work, interro- 
gated the ancients, studied the moderns, devoured all the com- 
mentators. His scrupulous erudition consulted every thing, 
verified every thing, reproduced and arranged every thing, 
which deserved to be retained. He did what sixty juriscon- 
sults, selected by Justinian, were unable to do, in reference to 
the laws of their own country. In his book, such is the mighty 
power of method, a single word is frequently equivalent toa 
commentary, and the position of a law suffices for its interpre- 
tation.” The law of the Pandects had undergone some 
changes, by means of the various constitutions of the emperors, 
inserted in the code, and by means of the Novels, which came 
still later to derogate, either from the Pandects, or from the code 
itself. Pothier has taken care to indicate these changes, either 
by quoting the texts of the code and novels, or by abridging 
them, when too prolix, cum prolixiores sint et gothicam ali- 
quatenis jam redolerent barbariem. Lastly, he has added 
notes, which, though short, are sufficient, upon passages, which 
present difficulties, arising from variations of the text, from the 
interpolations of ‘Tribonian and his colleagues, from antinomies, 
real or apparent, and from the controversies of the juriscon- 
sults concerning them. At the end of each volume, are tables, 
in which all the laws, as well as the paragraphs, into which they 
are divided, are arranged, in the order, which they occupy in the 
Digest, with references to the titles and numbers, under which 
they are to be found in the new Pandects. 

Pothier has prefixed to his work ; I. An historical preface ; 
II. The fragments of the laws of the twelve tables, as they are 
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collected and arranged by James Godefroy, with a commentary 
and notes, and also an appendix containing the fragments 
attributed to the twelve tables by Hotomann and other inter- 
preters, explained in the same manner ;’ III, The fragments of 
the Perpetual Edict, arranged in the order of the Digest, with 
notes; IV. A list of the authors cited by Pothier, particularly 
in the notes, and sometimes in the text. 

It should be added, that Pothier was assisted in his under- 
taking by M. de Guienne, an advocate of parliament and his 


intimate friend. ‘The preface is from the pen of the latter. 


Pothier furnished the plan and materials, but he had so little 
taste for that kind of composition, that there probably would 
have been no preface at all, or a very short one, if M. de 
Guienne had not undertaken it. This preface is divided 
into three parts. The fi ‘st explains the different kinds of laws 
and promulgations, of which the Roman legislation was suc- 
cessively composed. ‘I'he second contains an interesting bio- 
graphy olf ll the juri nsults, whose writings were employed 
ior the com} lation of the Vigest, or whose ¢ pintons are therein 
quo ed. Their number amounts to ninety-two. These juris- 
consults, as is wel! known, were divided into two principal 
sects. that of the Proculeians, and that of the Sabinians:—a 


circumstance, which-accounts for the opposition of sentiment, 
which existed between the writers of the different sects, upon 
many grave qu stio " Ih Ce contradictory opinions were too 


y Tribonian and his colleagues, and, being 


U 
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little attended to 
inserted in the bor of law, constitute antinomies, which are fre- 
quently irreconcilable. If criticism does not enable us to recon- 
cile passages, which, in fact, are not susceptible of reconciliation, 
it is useful, at least, to indicate the source of these deplorable 
contradictions, and to warn us against the useless labor of at- 
tempting to remove them entirely. The third part of the Pre- 
face is devoted to an account of the composition of the several 
parts of the corpus juris civilis ; of the degree of authority en- 
joyed by that collection ; of its destiny,upon the decline, and after 


1 The sources of the Roman law, anterior to the compilations of Justinian, 
have received great and important developments since the commencement of 
the present century. The accuracy and the position of the fragments of 
the twelve tables, as given by Godefroy, are frequently called in question 
by Hugo, in his History of the Roman law. 
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the fall of the empire, until the revival of letters, and the reestab- 
lishment of the schools of law. M. de Guienne had a large 
share also in the commentaries upon the law of the twelve tables. 

D’Aguesseau had recommended to Pothier, to treat, with 
particular care, the two last titles of the Digest, — De verborum 
Significatione, and De Regulis Juris; (Dig. 50. 16, and 17.) 
and Pothier yielded to his opinion. His title de verb. is a good 
lexicon of law, and has the merit of being free from all verbiage. 
The title de regulis is not a collection of isolated rules, uncon- 
nected and without union among themselves, leaving the mind 
in a state of vagueness, very proper to facilitate a false applica- 
tion of them, but a methodical classification under different 
titles, which may give some idea of what the Pandects would 
have been, if Pothier bad ventured to constitute himself the 
master of the general divisions, as well as of the arrangement 
of the laws. These rules, are a real abridgment of the 
Pandects, and would make a separate work, of considerable 
utility to the student of Roman law. 

The number of books, which Pothier read or consulted in 
the composition of his work, must have been immense. ‘The 
number of the authors, whom he mentions in the catalogue 
prefixed to the Pandects, is two hundred and sixty-eight. 
Their works are mostly in folio. Pothier’s friends observed 
that the books, which he most habitually studied, were the 
Digest and the Code, the works of Cujas, and those of Du- 
moulin. ‘They inferred this from the worn and soiled state, in 
which those books were found in his library. 

Such is the work, which has earned for Pothier the title of 
Pandectarum restitutor felicisstmus ; and such is its value, says 
M. Dupin, that, in my opinion, if it were necessary to choose 
between its loss, and that of all the other works composed upon 
the Roman law, I should not hesitate to exclaim: save the 
Pandects of Pothier. 

Some of the French jurists do not appear to place so high 
a value upon the labors of Pothier. Those who belong to the 
historical school, would hardly join with Dupin, in his ex- 
travagant commendations. A writer in the Themis (vol. 
p ) remarks, that Pothier’s work has, at least, had the 
good effect to prevent the Roman law from falling into oblivion, 
after the introduction of the new code. We shall reserve our 
opinion in regard to its absolute merit for another occasion. 
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The best editions of this work are the third, in 5 vols. 4to, 
and the fourth in 3 vols. folio, both published at Paris, in 
1818, and edited by M. Latruffe. The other editions are 
the first, in 3 vols. folio, published at Paris and Chartres, in 
1748, and the second, also in 3 vols folio, published at Lyons, 
and edited by M. Guyot, in 1782. 

Pothier’s Pandects have been translated into French,’ by 
M. de Breard-Neuville, assisted by M. Moreau de Montalin, 
and published, together with the original, in 24 volumes, 8vo. 
The latter is also the author of an Analysis of the Pandects, 
in French, published in 2 vols. 8vo. which is intended as a sort 
of supplement to the translation. It contains several tables, 
which we shall notice hereafter, and is equally useful in re- 
ferring to the original as to the translation. 

Of the third edition, by M. Latruffe, Dupin says: ‘all the 
faults pointed out in the errata of the two first editions, and 
many others not noticed, have been rectified by the learned 
editor. The texts of the Digest and Code have been collated 
and verified by the best editions ; not only those of Haloander 
and Godefroy, but also by the more modern editions of the 
Corpus Juris prepared by Gebauer and Spangenberg ; and 
the texts of the ancient law, by the edition, published at Berlin, 
in 1815, by the celebrated jurisconsult Gustavus Hugens.’ 

We shall not repeat what has been already said, in a former 
number of this journal, of the importance of the study of the 
Roman law, in this country. We have no doubt, that many of 
our brethren would apply themselves to obtain a general, if nota 
profound, knowledge, of that code of written reason, if, 
among the bulky quartos and folios, which encumber the 
civilian’s library, they did not find themselves bewildered and 
confused, — at a loss where to begin, and still more embar- 
rassed by the inquiry, where and when they should end. It 
is not to be expected, that the members of the profession, in 
this country, engaged as they are in active and laborious 
practice, compelled of necessity to be familiar with the 
fluctuating jurisprudence of the age, and many of them also 
filling high and important civil offices, should qualify them- 
selves, as Dupin express it, to walk with Ulpian and Scevola 


‘The translation is frequently inaccurate and sometimes grossly 
erroneous. It cannot be depended upon. 
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into the forum, assume the toga, and plead with equal 
advantage, before the Pretor ; or that they should make them- 
selves as familiar with the subtleties of the controvertists, the 
cavils and criticisms of the commentators, and the jurispru- 
dence of continental Europe, as they must be with the in- 
tricacies and niceties of special pleading, or the decided cases 
in the English and American Reports. It is at least desirable 
however, that they should be able to use the Roman code, as 
they do the commentaries of Lord Coke, or the abridgments 
of Viner and Comyns, and that they should know, when, 
where and how, to resort to the former, as to the latter, for 
authority and illustration. 

In the present state of the study of the Roman law, in this 
country, we are impressed with the belief, that the American 
lawyer will find the Pandects of Pothier more useful and con- 


venient, than the corpus juris civilis, with all its attendant army of 


commentators, and its advance-guard of institutists, epitomists, 
and abbreviators ; and we shall close this part of our subject, with 
a few general remarks, calculated, in some degree, to explain 
the grounds of our belief, and also to facilitate the use and 
study of that work. 


The Pandects, as arranged by Pothier, contain the whole of 


the Digest, in the language of the texts themselves, with the 
original arrangement of books and titles preserved ; and by 
means of the tables of reference, at the end of the volumes, 
a text of the Digest, referred to in the ordinary manner, may 
be found with perfect ease in Pothier’s arrangement. His 
work, therefore, for all reference to the Digest, is a substitute 
for the corpus juris, and may be used in the same manner. It 
has this great advantage, however, that when the text is found 
in Pothier, it will be seen in connexion with all the other texts 
on the same subject ; 


? 


the notes of the author will indicate 
whether there is any doubt among the commentators as to its 
true reading or meaning ; and the context will show whether 


5 > 


the law has been abrogated or changed by any subsequent 
legislation contained in the Code or Novels. 

Pothier’s work, besides the Digest in the original text, 
contains the greater part of the laws of the Code, generally 
also in their original text, but sometimes condensed, as we 
have already observed, and inserted in connexion with those 
laws of the Digest to which they relate. Several titles or 
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laws of the Institutes, and a great number of the Novels or 
new constitutions of Justinian, are inserted in the same manner. 
Pothier’s Pandects, therefore, contain the entire legislation of 
Justinian, in the body of the work, with all that is useful in the 
great mass of commentators, scholiasts, antinomists, and con- 
trovertists, in the notes. 

The work contains no tables of reference to the laws of the 
Institutes, Code, and Novels, which are inserted in it, but this 
deficiency has been supplied by the Analysis already mentioned. 
The Analysis is a condensed abridgment of all the titles, 
contained in the Pandects, arranged in alphabetical order, as 
they stand in the French translation. It contains also six 
tables in Latin and French, alphabetically arranged; 1. A 
table of all the books and titles of the Digest, with references 
to the volume and page of the Analysis, and through that, to 
the Book and title of the Pandects, in which the subject of 
each is treated: 2. A table of all the titles of the Institutes, 
referring to the analysis and also to the Pandects: 3. A table 
of the titles of the Code, with references to the Analysis, and 
also to those books and titles of the Pandects, into which they 
are incorporated: 4. A table of all the titles and chapters of 
the Novels, with references to the book, title &c. of the 
Pandects, in which they are cited or employed: 5. A table 
of the titles of the Constitutions of the emperor Leo, which 
are sometimes cited by Pothier: 6. A table of all the 
books and titles of Pothier’s Pandects, under each of which, 
all the laws of the Code and Novels, incorporated into them, 
are arranged. It will be readily perceived, that, by means of 
these tables, any text referred to in the Code or Novels, or 
any subject treated in the Institutes, may be easily found in 
the Pandects. It should be remarked, that the Analysis 
does not include the two last titles, viz. the 16th and 17th, 
of book 50, de verborum significatione and de regulis juris, 
which, from their nature, do not admit of being analyzed. 

When we have occasion to consult the Roman law, a 
general knowledge of it, as a system, and without such know- 
ledge, we had better not consult it at all, will lead us to the 
appropriate book and title in Pothier, and there we shall be 
sure to find all that the corpus juris contains on the subject in 
question. 


1O*% 
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These remarks might be much farther extended. But we 
are satisfied that our readers will need nothing more to be 
convinced, that, by the aid of Pothier, we may, without much 
diversion from our other studies, derive from the Roman Code, 
‘those maxims of natural law, those examples of good sense, 
those modes of simplicity in reasoning, that clearness in the 
discussion of reasons for doubting or deciding, and that cor- 
rectness and exactness in the solving of questions,’ for which, 
alone, says Dupin, the Roman law ought to be studied. 

We have made the foregoing remarks, in reference to the 
present state of the study of the Roman law in this country. 


But we hope the time is not far distant, when the writings of 


Hugo, Savigny, Warnkoenig, and other learned German juris- 
consults, of the new school, shall be introduced and naturalized 
among us, to shed new light, not merely upon Roman but upon 
general jurisprudence. 

We add a word, in relation to the manner of referring to 
Pothier’s Pandects. In that work, the divisions of the Digest 
into Books and Titles ar@ retained. But in the subdivisions of 
the titles, Pothier follows his own taste or convenience, and 
uses a variety of -divisions, different in different titles, according 
to the greater or less extent cr importance of the matter. 
Each of the titles however, whether Jong or short, and in 
whatever manner it may be otherwise divided, is broken into 
paragraphs, numbered consecutively from beginning to end. 
It is only necessary therefore, in referring to the Pandects, 
to mention the book, title, and number, thus; Poth. Pand. 
Lib. 17. Tit. 1. n. 24 3 without noticing the other divisions, 
as, Lib. 1. Tit. 1. Part. 2. Art. 1.§. 2. n. 24. 

The first twelve years, from 1736 to 1748, of Pothier’s 
labors as an author, were devoted, as we have seen, to the 
Roman law. He then turned his attention to the French law, 
and published his various treatises thereon, from time to time, 
until his death. Dupin gives a historical sketch of the sources 
and progress of the French law, from the earliest times, to the 
period when Pothier commenced his labors upon it, which we 
doubt not would interest our readers, but in which our limits 
forbid us to follow him. We shall take up his account, at the 
beginning of the sixteenth century. The only elements of 
French Jaw at that time, were the ordinances and royal charters, 
the yurisprudence of decisions, or as we should say, the reports 
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of decided cases, and the customs. The customs had no 
sooner been reduced to writing, (which was done under the 
reign of Charles the Seventh,) than the jurisconsults undertook 
to comment upon them. The number of these customs, as 
they are published in the Coutumier generale, by Bourdot de 
Richebourg, is 550, of which 84 were called general, and the 
others-local. It is not a matter of surprise, therefore, that the 
number of commentators upon them very soon equalled that 
of the commentators and scholiasts, who had written upon the 
Roman law. 

Dumoulin did for the French what his contemporary Cujas 
did for the Roman law. With an equal depth of learning, 
and a bolder genius, he was inferior to Cujas in purity and 
elegance of language. His style is barbarous and revolting. 
Cujas concentrated his studies upon the Roman law. Fearful 
of controversy, he especially avoided the discussion of canoni- 
cal subjects, which, in his time, were matters of deep interest ; 
and ‘whenever any one sought to lead him into that track, he 
invariably drew back, saying; Vil hoc ad Edictum Pretoris. 
Dumoulin, on the contrary, both in his studies and in his 
writings, went over the whole ground of the Roman law, the 
customs, jurisprudence, and ecclesiastical matters; and, in 
reference to the latter, defended with energy the independence 
of the crown of France, against the pretensions of the papal 
authority. He gave the most profound and learned of com- 
mentaries upon the Custom of Paris, and also annotated upon the 
other principal customs of France. He even formed the project 
of bringing them all into uniformity, and of forming them into 
a single code. A century elapsed from the time of Dumoulin ; 
and, in that interval, the laws and jurisprudence of France 
assumed a more regular aspect. The custonis had been in- 
terpreted by the best jurisconsults ; the police of the kingdom 
had been regulated, abuses in the administration of justice 
reformed, and many important matters of civil right settled, by 
several general ordinances; the sovereign courts, by their 
decisions, had supplied, in some measure, the want of a more 
general legislation ; and many authors had published works of 
doctrine, in which the Roman was called to the assistance of 
the French law. But there had been no attempt made to 
remould, as it were, the whole system, if system it might be 
called ; to give it entireness and unity ; and to furnish, upon all 
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matters of law, a body of doctrine and principles methodically 
arranged. 

Domat undertook what none of his predecessors had ventured 
upon. His plan was to unite and classify the civil laws in their 
natural order ; to do the same with public law; and to add 
to these a selection from the Roman laws, /egum delectus, of 
those, which he thought might be useful for the interpretation of 
the French law. 

The chancellor d’Aguesseau, who, as we have already 
remarked, assisted and encouraged Pothier in the publication 
of his Pandects, had also the honor of encouraging and 
facilitating the execution of Domat’s work, by bringing the 
author to Paris and introducing him to the notice and favor of 
the king. We quote the following testimony of the chan- 
cellor to the genius of Domat. He recommends to his son the 
study of the civil laws in their natural order.’ ‘No one,’ 
says he,‘ has gone more profoundly, than Domat, into the 
true principles of law, or explained them in a manner more 
worthy of a philosopher, of a jurisconsult, and of a christian. 
After having ascended to first principles, he descends and 
follows them out, even to their most remote consequences. 


1 Domat (Jean) was born Noy. 30. 1625, at Clermont, where he became 
king’s advocate. His great merit, and the friendship of the chancellor 
d’Aguesseau, induced the king to summon him to Paris, and to give him a 
pension. Prevot de la Janes left, in manuscript, a history of the life and 
writings of Domat, the publication of which was prevented by the opposi- 
tion of the royal censor Hardion, who charged the work with Jansenism, 
and required that every thing in it relating to Pascal, who was the intimate 
friend of Domat, should be suppressed. The title of Domat’s work, Les 
lois civiles dans leur ordre naturel, (the civil laws in their natural order,) 
particularly as it is translated by Dr. Strahan, ‘ The civil law in its natural 
order,’ is somewhat deceptive to an English or American lawyer, who is 
aceustomed to consider the term ‘civil law’ as synonymous with that of 
‘Roman law.’ Whoever should expect to find in it an arrangement, in its 
natural order, of the Roman law, contained in the corpus juris civilis, 
would be disappointed. Domat’s work includes those parts of the Roman 
law, which were received as‘civil laws’ in France. Camus, in his 
Bibliothéque de Droit, mentions Domat’s work three times; in Title VI. 
Roman law, — under the head of Abbreviators, Translators and Commen- 
tators; —in Title VII. Ancient French law, under the head of Treatises 
on Roman law applied to French law ;— and in Title VIII. New French 
law, under the head of Ancient French law collated with the new, in 
which he speaks of Remy’s edition of Domat, with notes and references 
to the new codes. 
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He developes them in an order almost geometrical. All the 
different kinds of laws are detailed in his work, with the 
characters which distinguish them. It is the best made, and 
the most finished plan of civil society, and I have always re- 
garded it as a precious work, which 1 have seen grow and 
almost spring into birth, from between my own hands, such 
was the author’s friendship for me. You ought to esteem 
yourself happy, my dear son, to find this work written, before 
you entered upon the study of jurisprudence. You will 
imbibe from it the spirit, not only of a jurisconsult, but of a 
legislator, if you read it with the attention which it deserves, 
and you will be enabled, by the principles, which it will give 
you, to distinguish for yourself, in the course of your reading, 
that which belongs to natural and immutable justice, from that 
which is only the work of a positive and arbitrary will; to 
avoid being dazzled by the subtleties, which are frequently 
diffused in the Roman jurisconsults ; and to draw with safety, 
from this treasury of reason and common sense, the principles 
collected together in the digest. . . . Domat may be 
called the jurisconsult of magistrates; and whoever shall 
thoroughly master his work, will not perhaps be the most 
profound of jurisconsults, but he will be the most solid and 
sure of all judges.” 

Such was the state of French jurisprudence, when Pothier 
appeared, to give it new lustre. 

His method was, when he studied any subject, to compose 
a treatise upon it: persuaded that the best, perhaps the only, 
mode of mastering a science, is to labor upon it in writing. 
The necessity of infusing order into our ideas, of conceiving 
them clearly in order to express them well, of examining 
them in every point of view, in order to arrange them exactly, 
forces the mind to application and accustoms it to precision and 
method ;—an advantage, which even repeated reading can 
never bestow. 

His first work was a Commentary upon the Custom of 
Orleans, which he had originally prepared in conjunction with 
Jousse and La Janes and published in 1740. The edition 


‘Instructions propres 4 former un magistrat Oeuvres. tom. 1. pps. 273, 
389. 
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being exhausted, he undertook to prepare a new one, at the 
request of the bookseller ; but instead of a mere revision, he 
executed a work wholly different and much more important, 
which was published in 1760, and constitutes properly the first 
of the series of his works on French law. Dupin’s commen- 
dation of this commentary, is, that ‘ it is one of the shortest and 
best in existence.’ 

In 1761, Pothier published his Treatise on Obligations, 
of which his editor does not hesitate to say that it is the most 
perfect book of law, that ever issued from the hand of man. 
The author had remarked, in the-course of his studies, par- 
ticularly in the arrangement of the titles in his Pandects, de 
pactis, de obligationibus et actionibus, &c. that, whilst every 
contract possesses a character which is peculiar to it, all con- 
tracts have certain relations, in common. He resolved then to 
collect together all the notions, which have this character of 
generality, and to compose from them a kind of prototype, 
applicable to all particular agreements, and to all obligations 
derived from them. The result of his labors was the Treatise 
on Obligations. In this work, he considers agreements in them- 
selves, in their elementary formation, in their essence, in their 
different modalities, in their execution, and finally, in their 
manner of dissolution; and in treating all these matters, he 
considers them, as he expresses it, according to the rules of the 
forum of conscience, as well as of the exterior forum. 'Thus, says 
his editor, this immortal work is not only a good book of law, 
but an excellent book of morals ; a work of all countries, of all 
nations ; a book, to which antiquity can present no rival but 
the Offices of Cicero, and which has no superior but the gospel, 
and that because the gospel is the very word of God. Some 
idea of the labor, which the composition of this work must 
have cost its author, may be formed from the fact, that the 
single chapter, in which he treats of the divesibility and indivis- 
ibility of obligations, and which is comprised in sixty 
duodecimo pages, contains the substance, very clearly expressed, 
of two, hundred and twenty-three pages in folio, which 
Dumoulin has written on the same subject. 

After having assigned to agreements their general character, 
it was easy for Pothier to treat each ,contract in particular. 
He had only, as it were, to deduce the consequences of his 
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principles. From the publication of his Treatise on Obliga- 
tions, therefore, to the time of his death, he, every year, 
published some new treatise; and the credit of the first was 
so well established, that instead of inscribing his name on those 
which subsequently appeared, the booksellers preferred to put 
on the title page, — by the author of the Treatise on Obli- 
gations. 

We shall enumerate the titles of Pothier’s various treatises 
on French law, at the same time giving a short account of 
each, in the order in which they are published in Dupin’s 
edition of 1827. 

The first volume contains the Treatise on Obligations already 
noticed, and also a general Observation on that treatise and on 
his other treatises, in answer to an essay by M. Le Bun, sur la 
prestation des fautes, (responsibility for fault) in which the latter 
combats the common division of fault or neglect (culpa) into 
three degrees. This essay and Pothier’s answer are noticed 
by Sir William Jones in his Essay on Bailments, p. 31. The 
general Observation was originally published at the end of the 
Treatise on the contract of Marriage. 

The second volume contains the treatise on the Contrat de 

7ente (Contract of Sale,) the treatise des Retraits (Re- 
demptions) and the treatise on the Contrat de bail a rente. 
The contract of sale being a subject, more familiar, perhaps, 
to our readers, than that of any of the other treatises of Pothier, 
of the same extent, we shall give a brief analysis of this 
treatise, with a view to show his manner of treating a subject. 
It is divided into seven parts. In the first part he considers the 
nature of the contract of sale and what constitutes its sub- 
stance. In its nature, the contract is consensual, —that is, 
formed by the consent of the parties,; reciprocal — imposing 
obligations on both parties; and commutative, — in which it 
is the intention of each of the parties to receive as much as 
he gives. Three things constitute the substance of the con- 
tract of sale, viz. a thing which makes the object of it; a 
price agreed ; and the consent of the parties. These subjects 
are treated of in separate articles. The second part treats of 
the engagements of the seller and of the actions which result 
from them, in three chapters, viz — 1. of the engagements of 
the seller which result from the nature of the contract; 2, of 
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those which result from good faith; and 3, of those which 
result from particular clauses of the contract. A fourth chapter 
is added which treats of the engagements, which a seller, who 
sells the property of another as his own, thereby contracts 
in favor of the proprietor. In the third part, the author treats 
of the engagements of the buyer, which, like those of the 
seller, result from the nature of the contract, from good faith, 
and from particular clauses. The fourth part, is devoted to the 
inquiry, at whose risk the thing sold is, during the intermediate 
time between the contract and the delivery. The fifth part 
treats of the execution and dissolution of the contract, in two 
chapters ; 1 of the execution of the contract and particularly 
of the delivery ; and 2, of the dissolution of the contract, — 


. > , . , . 
by the consent of the parties —on account of lesion (or 


inequality) in the price, — in virtue of a right of redemption — 
&c. In the sixth part, promises to sell and to buy, — earnest 
—and several particular kinds ofsales,—as forced sales— 
sales of rights of succession — of annuities —and other credits 


—are considered. The seventh part is devoted to the consider- 
ation ofsome acts and contracts, resembling the contract of sale, 
—asa giftin payment — remuneratory and onerous donations — 
exchanges — divisions, &c. ‘The treatise des MRetraits or 
redemptions, is a sort of sequel or appendix to the treatise on 
the contract of sale. It relates to lands. The contract of 
bail a rente is a contract, by which one of the parties delivers 
and cedes (baille et cede) to the other an estate or some im- 
movable right, reserving an annual rent of a certain sum of 
money or a certain quantity of the fruits. 

The third volume contains the treatises on the contracts of 
constitution de rente, —de change, — de louage, — de societe— 
des cheptels. The constitution de rente is a contract, by 
which one of the contracting parties binds himself, to pay to 
the other a certain sum of money, annually and forever, in 
consideration of a sum of money received by him, with a 
power to put an end to his liability, whenever he pleases, by 
a repayment of the sum, but without being compellable to do 
so. This kind of contract was invented, as a substitute for 
the loan of money upon interest, which was prohibited by the 
canon laws, confirmed in that particular, by the law in catholic 


states, and to enable those who had need of money, to obtain 
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it, without selling their estates. At the time, when Pothier 
wrote, an annuity might be constituted in this manner in France, 
at the rate of five per cent, that is, one livre annuity for twenty 
livres principal sum paid, but not at any greater rate. By 
this contract, the debtor might extinguish his obligation, at 
pleasure, by a repayment, but could not subject himself to a 
legal obligation to repay, which would make the contract a 
loan upon interest, and consequently void. By the new code, 
loans upon interest are permitted. (Code Civil, Art. 1905.) 
The contract de societe, (partnership) needs no explanation. 
Pothier has added to it an appendix on the quasi-contract 
resulting from the ownership of things in common, and another 
on the quasi-contract resulting from vicinage, or the ownership 
of contiguous estates. The contract of louage or letting to 
hire is also called bail a loyer, or bail a ferme, when lands 
‘rights are the object of it. In his treatise on this contract, 
othier considers both the letting to hire of things and also of 
works, and the obligations of the letter to hire as well as of 
the hirer. He has added an appendix to it, in which he treats 
of some kinds of contracts, resembling the contract of letting 
to hire. The contract of cheptel is the letting of a stock of 
cattle. 

The fourth volume of Dupin’s edition contains the Treatises 
on Contracts of Beneficence, namely, the pret @ usage, (loan 
for use, commodatum of the Roman law;) le precaire, (pre- 
carium;) the pret de consomption (loan for consumption, 
mutuum) in which he also considers the subjects of usury; of 
the quasi-contract called promutuum, by which he, who receives 
a sum of money, or a quantity of things fungible, paid to him 
by mistake, is under an implied obligation to restore the same 
sum or quantity; and of the action condictio indebiti, to 
recover what has been paid by mistake; the contract of depot 
(deposit ;) of mandate; and the quasi-contract negotiorum 
gestorum (voluntary works, as translated by Sir William Jones.) 
This volume also contains the Treatise on Maritime contracts 
of letting to hire, which is well known in this country, through 
the exact and elegant translation of the Hon. Caleb Cushing, 
of Newburyport; the treatise d’Assurance (Insurance;) the 
treatise on the pret a la grosse aventure (Bottomry ;) and the 
treatise de jeu (play, gaming.) 

VOL. XII.—NO. XXIV. 33 
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The treatises on the contract of Marriage, — du douaire, the 
portion of the goods of the husband, allowed by the law, or 
agreed upon by the parties, for the support of the wife, (in case 
she survives him,) with an appendix, treating of the drozt 
Vhabitation, (the right accorded by the law, to a widow, to 
inhabit during her life, or at least during her widowhood, one of 
the houses belonging to her husband’s succession) — the 
treatises de la garde noble et bourgeoise (guardianship) — and 
the treatise du preciput legal des nobles (an allowance, in 
certain cases, out of the goods of a deceased husband or wife, 
to the party surviving) —are included in the fifth volume. 

The sixth volume contains the treatise — de la puissance 
du mari sur la personne et les biens de la femme (on the power 
of the husband over the person and goods of his wife ;) — the 
treatise de la communaute (community — between persons joined 
in marriage, is a kind of partnership of goods, which a man and 
woman enter into when they marry,) and the treatise des 
donations entre mari .et femme (donations between husband 
and wife.) 

The treatises— des successions (the transmission of the 
active and passive rights of a person deceased to his heir ;) — 
des donations testamentaires (testamentary donations ;) — des 
donations entre-vifs (donations between living persons, inter 
vivos ;) des substitutions (substitutions —of one legatee for 
another, in case of neglect or refusal to accept, —and also, 
a bequest to one in trust for and to be given to another ; —des 
propres (similar to estates acquired by descent and not by pur- 
chase ; )— are contained in the seventh volume. 

The eighth volume contains the following treatises — viz. 
des personnes et choses (persons and things ;) — de la propriete 
(property) ; — de la possession (possession) ; — de la prescrip- 
tion qui resu/te de la possession (the prescription which results 
from possession ;) — de hypotheque (hypothecation) — du con- 
rat de nantissement (pledge.) ‘There are two kinds of hypo- 
thecation ; that called pledge, nantissement, pignus ; and that pro- 
perly called hypothecation, hypotheca. A pledge is that kind of 
hypothecation, which is contracted by a delivery of the thing 
to the creditor. A hypothecation, properly so called, is that 
which is contracted without a delivery. This volume also 
contains the short treatises— des cens,—and des champarts, 
(particular kinds of rent.) 
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The treatises —de la procedure civile (procedure — an- 
swering nearly to our practice in civil actions ;) de la procedure 
criminelle (criminal procedure ;) —and des fiefs (feudal estates 
or those holden subject to fealty and homage) — comprise the 
ninth volume. 

The Commentary on the custom of Orleans, already 
mentioned, constitutes the tenth volume. 

The eleventh is an analytical index, alphabetically arranged, 
»f all the matters contained in the other volumes.’ 

This edition is probably one of the most correct of the 
numerous editions of Pothier’s works on French law. M. 
Dupin asserts, that more than six thousand errors in the 
citations of the texts alone, in preceding editions, have been 
sorrected in this. 

The following is the substance of Dupin’s general observa- 
tions on Pothier’s treatises. 

Pothier has given to his treatises on French law a peculiar 
character, by considering each question, according to the rules 
of conscience as well as of law (tant du for de la conscience 
que du for exterieur). The jurisconsults, who wrote before 
him, with the exception of Domat, hardly went beyond the 


principles, enforced by human tribunals, and were satisfied, if 


their doctrines were in harmony with human laws. But Po- 


Some of our readers may be surprised, perhaps, that, among the works 


’ Pothier, there is no treatise on ‘ Bailment;’ —a title of much impor- 
tance in the English and American law, and the general system and prin- 
f which are borrowed from the Roman, Under the head of Bail- 

s, the English and American jurists consider the degree of responsi- 

ness fur bad faith or neglect, in the custody of goods, or in the doing of 
some service. In Pothier’s works, this subject is treated of, in connexion 
ith the various contracts, of which it makes a part. Thus, in the contract 


of deposit, he considers the obligation to keep the deposit, among the obli- 


gations on the part of the depositary; — in the contract of letting to hire, 
he considers the same subject, among the obligations of the letter or hirer, 
as the case may be. It may be remarked, that ‘the two great sources,’ to 
use the language of Sir William Jones,‘ from whence all the decisions of 
civilians on this matter are derived,’ and which therefore are the principal 
foundation of our law of bailments, the law contractus (D. 50. 17. 23) and 
the law si ut certo, (D. 13.6. 5. 2.) relate to contracts and apply to 
some, that of partnership, for example, which are not brought within 
the English title of bailment. It was natural, therefore, that Pothier 
should not make it a separate head of the law. The ‘ General Obser- 
vation,’ already mentioned, contains a summary, in two pages, of the prin- 
ciples, applied by him, in his various treatises, to the obligation of good 
faith and diligence, in the performance of contracts. 
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thier was more difficult. He required that all the obligations 
of men should be subordinate to the laws of eternal justice. 
He is careful, however, to distinguish between those principles, 
which are susceptible of application, in the practical adminis- 
tration of justice, and those which are binding only in con- 
science. The second chapter of the second ‘part of his trea- 
tise on the contract of sale, in which he considers those 
engagements of a seller, which result from the obligation of 
good, faith, affords a beautiful specimen of his manner of treat- 
ing a subject, according to the rules of conscience as well ¢ 
law, and exhibits, at the same time, a striking view of the severe 
but enlightened morality, which distinguished his character. 

He makes use of the Roman law, with judgment and discre- 
tion. It might have been expected, that the author of the 
arrangement of the Pandects, strongly imbued with this law, 
would have overcharged his treatises on French law, with 
citations from the Roman jurisconsults. But such is not the 
fact. He is very reserved in his citations, and the texts, 
which he quotes, are short and present a clear and d 
sense. He very frequently, indeed, speaks of the Roman law, 
only for the purpose of informing the reader, that, its principles, 


i 


e€cisive 


in relation to the matter under consideration, bear the impress 
of a subtlety, which the French law does not admit. He also 
carefully distinguishes the law of the Digest from that of - 
Code; and senten the former, which contains none but liber: 
— to the latter, which too frequently manifests the 
despotism of the emperors. 

His method is admirable. No jurisconsult ever better un- 
derstood the distribution of a subject. He commences by a 
definition, which gives a just idea of the matter to be treated 
of. If it is a contract, for example, he shows in what respects 
it agrees with, and in what it differs from, such another con- 
tract: he examines what is of tts essence or only of its nature: 
he considers afterwards the persons who may of may not enter 
into the contract in: question; the things which may or may 
not be the objects of it; the stipulations or particular agree- 
ments of which it is susceptible; the obligations and conse- 
quently the actions, which result from it, in favor of or against 
the several contracting parties; and lastly, the modes in which 
the contract may be dissolved. In a word, he takes each 
contract in its origin, shows it in its formation, follows it into 
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its developements, and conducts it to its execution or extinc- 
tion. 

His progress is never embarrassed. He enounces a prin- 
ciple, and then supports it by an example, which is always 
clear and simple, drawn from the usages of common life, and 
thus within the comprehension of his meanest readers. His 
end is not to accumulate cases, nor to resolve them all; but 
only to exhibit clearly those general rules, an exact under- 
standing of which, to a sound mind, is sufficient for the solu- 
tion of particular cases. 

He cites but few decided cases (arrets). Whenever he 
happens to cite one, it is rarely upon the simple relation of a 
reporter (arretiste), but almost always after having conferred 
with, and upon the authority of, one of the magistrates, who 
had concurred in rendering it. ‘In this respect,’ says Dupin, 
‘Pothier differs widely from the modern authors, who have 
written since the promulgation of the new codes. After having 
established their general principles, they run through, in detail, 
all the decided cases, adopting, almost always, every thing they 
find laid down in them; at the risk of being belied, before the 
expiration of six months, by other decisions, reversing or over- 
ruling the first. In this way, one may write larger books, may 
make them faster, and may sell them dearer; but as the doc- 
trine taught in them is less pure, it is also less durable. When 
one has Pothier in his favor, he may regard his suit as gained, 
because his decisions are based only upon invariable principles. 
But when our modern authors are cited, as they, for the most 
part, stand only upon the authority of decided cases, we dispute 
their positions, as we discuss the cases themselves. They 
change with the jurisprudence, and do not enjoy that immuta- 
ble authority which belongs only to works of doctrine.’ Dupin, 
in a note to this passage, relates the following incident, which, 
he says, had then recently occurred in the Royal Court of 
Paris. We give it, in order to show the degree of authority, 
attached to decided cases in France. ‘The appellant had 
cited a modern author, whom I will not name, but who will 
be recognised, perhaps, when I say, that he is the one, who 
has yielded the most to the authority of decided cases. In 
the first edition of his work, he had embraced an opinion 
founded upon a decision of the Royal Court. But in giving 
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a second edition, the noble author had changed his opinion, 
because the decision, cited in the first, had been quashed. 
Here then was an opinion which seemed to be settled. But 
the advocate for the appellee, adverting to this variation of an 
author, who did not decide any thing, upon his own proper 
principles, cited, by anticipation, the third edition of the work, 
predicting that the author would certainly return to bis first 
opinion, because a third decision would be made, similar to 
the first. This raised a laugh and the citation of the poor 
author remained without effect.’ 

All the treatises of Pothier are not of equal merit. Those 
which he published, in his lifetime, after having put the last 
touch to them, are perfect; but those, which were published 
after his decease, leave much, to be desired. His posthumous 
treatises are, for the most part, mere sketches; and though 
traced by so sure a hand, that, if we do not find in them all the 
developements, of which the subject is susceptible, and which 
ihe author would certainly have given, they are at least free 
from errors: —the coloring is wanting, but the design is pure 
and correct. Those of his posthumous works, which have 
been published, are the treatises—des fiefs — des cens—~ des 
champarts —de la garde, &§&c.—du preciput legal des nobles 
— des hypotheques — des substitutions — des successions — des 
propres—des donations testamentaires — des donations entre 
vifs — des personnes —des choses —de la procedure civile et 
criminelle. 

The style of Pothier has its faults. It also has its merit. 
In general he seems to be diffuse. But let any one attempt to 
retrench any thing, and he will see that it must be done, at the 
expense of clearness. He is negligent and destitute of ele- 
gance; but he always employs the proper word, and there is 
scarcely a passage in his works, which might be changed with 
advantage. The following is the testimony of M. Letrosne on 
this subject: * Pothier did me the honor many times,’ says he, 
‘to employ me to look over his manuscripts, in order to correct 
any negligence or prolixity, that I might discover in them: 
and I always did, or rather, always attempted to do, what he 
wished. My remarks were few and of trifling importance, 
notwithstanding the liberty he gave me, and I may say even, 
notwithstanding my desire to please him by the performance 
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of a labor which he required. I felt that if I had composed 
the work, I should have written it differently throughout, 
because every one has his peculiar manner of writing. But 
when I undertook to compress the style, or to present the 
questions in a different manner, [ perceived that it would be 
necessary to remould the whole, and, at the same time, that 
his style was that which was most pertinent to the subject, and 
could scarcely be changed but at the expense of clearness. 
Several persons, to whom he gave the same commission, expe- 
rienced the same result.’ 

Pothier, in fine, says’ Dupin, is the author, whom we cite 
the most frequently, and with the most confidence, in our tri-* 
bunals. He has not caused Domat to be forgotten, but Domat 
cannot supply the place of Pothier. D’Aguesseau perfectly 
understood the difference between these distinguished men, 
when he remarked, that whoever should well understand Domat 
would not be the most profound of jurisconsults. Would he 
have said the same of him, who should thoroughly masfer the 
Pandects and the Treatises of Pothier? Several editions of 
these treatises were published between the epoch of his — 
and the year 1789, but the changes, which have taken plac 
in the legislation, have not had the effect to diminish the re aie 
tion which he enjoyed, and since the promulgation of the new 
civil code, his works more than ever deserve to be consulted, 
as its, first interpreter. 

The works of Pothier have not been received as laws; but 
they have obtained an equivalent honor; since more than three 
fourths of the civil code have been literally extracted from his 
treatises. ‘The compilers of the code, satisfied that they could 
not invent a more perfect order, than that adopted by Pothier 
in his treatises, and that they aa not obtain more certain 
principles or more equitable decisions, from any other source, 
had the extreme good sense, to confine themselves to an analysis 
of his works. Any one may be convinced of this fact, by 
examining the title des obligations conventionnelles en général’ 
(conventional obligations in general), which is nothing more 
than a continued analysis of the Treatise on Obligations. 
Not only are the divisions of that work preserved, and the 


1 Code Civil, Book 3, Tit. 3. 
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same principles established, (with the exception of four or five 
articles), but the very language of Pothier is employed. The 
same may be said of the title du contrat de mariage et des 
droits respectifs des epouxr’ (of the contract of marriage, and 
of the respective rights of husband and wife), which is an 
abridgment of the Treatise on Community, with the addition 
of some articles concerning the dotal regime, which it did not 
enter into the plan of Pothier to treat. There is the same 
conforinity in the titles of usufruct, — habitation * — possession * 
— property * — prescription ° — sale *° — letting to hire’ — and 
many others. 


ART. V.— BIOGRAPHICAL NOTICE OF WILLIAM WIRT. 


Wuen death has removed from the scene of his labors and 
triumphs, a man whose abilities, learning, and virtues have given 
him a high, as well as a great renown, it is a duty which his 
survivors owe to themselves to gather up the fragments of his 
life, that nothing of his example may be lost. ‘This is an obli- 
gation binding with peculiar force upon the members of the 
legal profession, since the reputation of an eminent lawyer can 
only be thoroughly felt by his brethren, and is not so much of a 
common possession as that, for instance, of a great statesman or 
soldier. Besides, the exclusive nature of the pursuits of lawyers 
necessarily creates a clannish feeling, and makes the force of an 
individual’s example great in proportion to its limited extent, and 
it is a part of that duty which every one owes to his profession 
to multiply precedents of high powers honorably and success- 
fully exerted. The influence of a single learned, eloquent, 
high-minded, and upright lawyer, especially upon the younger 
members of the profession, is almost incalculable, and it is prob- 
able that no young man ever began his professional career, with- 
out, almost unconsciously to himself, selecting some eminent in- 


! Book 3, Tit. 5. 5 Book 3, Tit. 20. 
2 Book 2, Tit. 3. ® Book 3, Tit. 6. 
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dividual for a model, and feeling himself constantly spurred on 
by a consideration of his greatness and success. It is very 
true, as has often been remarked, that the lives of lawyers are 
barren in events ; but not more so than those of scholars in 
general and of the majority of intellectual men. ‘The life of a 
lawyer is in fact the history of the growth and progress of his 
mind, and what is commonly called his life is but the record of 


his opportunities. Were the contemporaries and immediate 
successors of eminent lawyers careful to record and transmit 


memorials of them to posterity, we should not be obliged to con- 
tent ourselves, as we now are, with traditional accounts of the 
greatness of men who, in their day, gave law to courts and 
‘wielded at will’ that stubborn, if not ‘ fierce democratie’—a 
jury. It is mournful to reflect that we know nothing of such 
men as Lord Ashburton in England, and the late Samuel 
Dexter in this country, except from the imperfect memorials 
preserved by the reporter and the vague impressions handed 
down from one professional generation to another. He, then, 
who gives a good legal biography deserves well of his profession, 
and he who attempts it, whatever be his success, deserves the 
credit of good intentions. 

The late Mr. Wirt, we need hardly say, was a man in all 
respects worthy of perpetual remembrance, and, though he has 


1° 


earned no inconsiderable literary reputation, he must rank much 
higher as a lawyer and an advocate than as a scholar and a 
writer. His literary efforts were a mere toying ‘ with Amaryllis 
in the shade,’ but it was by long and assiduous devotion, in the 


maturity of his powers and the fulness of his strength, that he 


won the favoring smiles of his sterner mistress. We are not of 
the generation to which Mr. Wirt belonged, upon some one of 
whom the task of pourtraying bis intellectual character would 


with more propriety devolve, but as many of his forensic efforts 
are before the public, and his talents and acquirements are yet 
‘ freshly remembered,’ we may venture, though not without some 
diffidence, to undertake the task. 

William Wirt was born in Bladensburg, in the state of Mary- 
land, on the 8th of November, 1772, and was the youngest of 
six children of Jacob and Henrietta Wirt. His parents were 
both foreigners, his father being a Swiss and his mother a Ger- 
man, and were in very humble circumstances, though removed 
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from the extreme of poverty. By the death of his mother, who 
survived his father for some years, he was left an orphan when 
he was eight years old, but he escaped the dangers and sorrows 
to which most orphans are exposed. He was taken into the 
family of his paternal uncle, and the kind and judicious treat- 
ment of his aunt, a woman of strong sense and most affectionate 
temper, supplied to him what is usually an irreparable loss, that 
of a mother in infancy or childhood. He inherited a slender 
patrimony, which, thriftily and carefully managed by his uncle, 
enabled him to avail himself of the best advantages for educa- 
tion, which the neighborhood afforded and which were probably 
meagre enough. He passed a year at one school and two years 
at another, learning but little at both and that little superficially. 
At the age of.eleven, in obedience to that capricious habit too 
common at this day in our country, and highly injurious to 
thorough intellectual training, of frequently changing schools and 
teachers, he was placed under the charge of the Rev. James 
Hunt, who kept a flourishing and popular academy in Mont- 
gomery county, Maryland. ‘This particular change, however, 
was a favorable one to young Wirt, since his opportunities here 
were much greater than any he had known before. Mr. Hunt 
was a man of some reading and had a smattering of science, that 
is, we may infer so, from the fact that he had an electrical ma- 
chine, a telescope and a pair of globes, and was wont to amuse 
his boys and the ladies and gentlemen of the neighborhood with 
what are called by courtesy, philosophical experiments. He 
remained at this school four years, and received here the prin- 
cipal part of his education, ‘ being carried,’ (as we are told in 
the Biographical Sketch on which we rely for the greater part 
of our facts) ‘through all the Latin and Greek classics, then 
usually taught in grammar schools, and instructed in geography 
and some of the branches of the mathematics, including arith- 
metic, trigonometry, surveying, and the first six books of Euclid’s 
Elements.’ 

It is not improbable that the better part of his education was 
that which he obtained out of school. During the last two years, 
he boarded with Mr. Hunt in whose house he found a tolerably 


! Prefixed to an edition of the British Spy, printed in New York, in 1832, 


and which is understood to have been the production of the late Mr. Cruse 
of Baltimore. 
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good library of miscellaneous English literature, upon which he 
fell with voracious and ‘indiscriminating appetite, reading through 
thick and thin, without method and without purpose. ‘Though 
he probably found much that was useless, if not pernicious, and 
certainly swallowed more than he could digest, his mind must 
have grown rapidly upon the ‘ flowery food’ which the pages 
of Pope and Addison ministered to him. Pope’s early poetical 
trophies awakened in our school-boy a desire to rival him, but 
after sundry attempts to master those sturdy rebels, rhymes, he 
was obliged to confess that energy of will does not alone make 
a poet. His attempts in prose were much more successful. 
One of these was a lively satire, in the shape of a theme on 


Anger, upon one of the ushers of the school, and which was 
formally laid before Mr. Hunt, who pardoned its impudence 
for the sake of its cleverness. 

Those, who believe that accidental circumstances determine 


the direction and pursuits into which the mind is led, may 
adduce the case of Mr. Wirt in confirmation of their opinion. 
Mr. Hunt was in the habit of giving his boys a day’s holiday in 
court week, that they might attend the trials at the county 
court-house and hear the speeches of the lawyers. They were 
so much fascinated with what they saw and heard, that they 
determined to have a court of their own, and Wirt was 
appointed to draw up a constitution and a body of laws, which 
he did, and reported them with a preamble, in the form of a 
letter of apology. In this court, our boy-advocate practised 
with unbounded success and reputation. 

This little episode in his school-boy life was destined to be 
of essential service to him. Mr. Hunt’s school was broken up 
when he was fifteen years old, and his slender patrimony being 
insufficient to support him at college, he found himself left 


ms 


without employment and without an object. From this inac- 
tion, alike inglorious and perilous, he was rescued in an unex- 
pected manner. Among the lads, who were associated with 
him in playing at courts of justice, was Ninian Edwards, the 
late Governor of Illinois, the son of Benjamin Edwards, who 
resided in Montgomery county, and who was a man of much 
influence and high standing. Young Edwards had carried 
home the constitution and letter above-mentioned and shown 
them to his father, who was much pleased with them, and saw 
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in them the promise of great future excellence. These favor- 
able impressions were amply confirmed by the testimony of his 
teachers and companions, with both of whom Wirt, from his 
talents, spirit and good nature, was a deserved favorite. So 
lively an interest was, by these means, excited in Mr. Edwards 
for the lad, that hearing he was set adrift in life without chart 
or compass, he came to the determination of offering to him a 
home in his own family ia the capacity of tutor to his son and 
two nephews. ‘This kind proposal from a man of judgment 
and sagacity to a boy of fifteen was highly honorable to both 
parties. 

In the family of Mr. Edwards young Wirt spent nearly two 
years, happily and profitably. He found here books, agree- 
able society and regular and improving occupation. Mr. Ed- 
vards was a man of good sense and natural eloquence, and 
who, by assiduous reading had made amends for a defective 
early education. He felt a strong attachment to his young 
protegé, over whose mind and character he exerted the most 
favorable influence, which was repaid by the most lively grati- 
tude and the most lasting affection. Wirt was dt that period 
of his life painfully affected with diffidence and self-distrust, and 
his patron and friend made use of sincere assurances and 
sometimes of playful raillery to make him feel a proper confi- 
dence in his powers and do justice to his own merits. Mr. 
Edwards was a great reader of history, and he directed the 
attention of his young friend to that important branch of study, 
to which he had previously given little time or thought, poetry 
and belles lettres having occupied his whole heart. 

He had at an early period made choice of the profession of 
the law and entered upon his studies soon after leaving the 
family of Mr. Edwards. He obtained a license to practise in 
1792, and removed to Culpepper in Virginia in the autumn of 
that year, and began the life of a lawyer at the early age of 
twenty. His previous intellectual training had been, as,has 
been perceived, of a loose and desultory character, and though 
so active a mind as his must have made a very good use of his 
opportunities, his acquirements could not have been ample or 
solid. It is to be regretted that his early education had not 
been thorough and rigorous, since his mind was of that cast 
which more than all others requires the forming and pruning 








1834.] Biographical Notice of William Wirt. 393 


exercise of severe discipline. It was luxuriant, declamatory 
and rich, and naturally inclined to what was showy, gorgeous 
and high-flown. Sufflaminandus erat, to borrow the expression, 
originally said by Augustus of Haterius, and applied by Ben 
Jonson to Shakspeare. He would have much profited by the 
instructions of that celebrated professor (whose name has unde- 
servedly become a prey to envious time) who used to tell his 
pupils that when they had. written any thing that seemed par- 
ticularly fine, to bi 


advice was never given by teacher to taught. ‘To the fact, that 


2 sure and strike it out, — than which, better 


the foundations of his education were not more solidly and 
compactly laid, is to be ascribed, probably, the use of the 
swelling and ambitious diction which marked his earlier literary 
productions and that want of pure taste in rhetorical enrbellish- 
nent, which always clung to him. 


We have him now fairly launched upon the great deep of 


tis profession, with no troops of patronizing friends to push him 
yn, but attended with ‘ strong-siding ’ allies, — talents, eloquence, 


agreeable manners, acquirements undoubtedly superior to most 
of those who began the race with him, and last, not least, a 
zood constitution, for the ‘ frame of adamant’ is nearly as impor- 
tant to the lawyer as the soldier. He soon had an opportunity 
of showing of what stuff he was made, and his first essay was 
so favorable, that it made his future success a matter of ce7- 
tainty. He was not doomed to pine under that heart-sickness 
ff hope deferred, which dulls the edg 


for practice came in upon him immediately, and his ear soon 


e of so many fine spirits, 
crew familiar with that sweetest of all sounds to a young 
lawyer, the approaching footsteps of clients. 

In 1795 he married Mildred, the daughter of Dr. George 
Gilmer, of Albemarle county, andtook up his residence with his 
father-in-law, near Charlottesville. Dr. Gilmer was a physician 
ofextensive practice and an accomplished and well educated 
gentleman, who lived with open-handed hospitality, and had an 
extensive circle of friends, comprising some of the most 
eminent men of the day ;among them were Mr. Jefferson, Mr. 
Madison and Mr. Munroe. By these and other distinguished 
gentlemen, Mr. Wirt was received in the most friendly man- 
ner, and while he was drawing delight and instruction from 
their conversation and society, they, in their turn, soon per- 
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ceived in him the germs and promise of the highest excellence. 
One of his friends, who became for the first time acquainted 
with him in 1796, speaks of him in the following glowing 
terms * 

‘His figure was strikingly elegant and commanding, with a 
face of the first order of masculine beauty, animated, and ex- 
pressing high intellect. His manners took the tone of his 
heart ; they were frank, open and cordial; and his conversa- 
tion, to which his reading and early pursuits had given a clas- 
sic tinge, was very polished, gay and witty. Altogether, he 
was a most fascinating companion, and to those of his own 
age irresistibly and universally winning. ‘This was a danger- 
ous eminence to one of his social turn and mercurial tempera- 
ment, as the young and gay sought his company with eager- 
ness. The intellectual bias, however, was that which pre- 
vailed, and filled his hours of retirement with befitting studies. 
He read and wrote constantly and habitually, earnestly employ- 
ing the periods thus “ dedicate to closeness and the bettering of 
his mind,” in studying the fathers of English literature, Bacon, - 
Boyle, Locke, Hooker and others, with whose works the 
excellent library of Dr. Gilmer abounded. In this course of 
study and social enjoyment interchanged, his mind improved 
by habitual intercourse with men who were already the per- 
sonages of history, he continued to reside at Pen Park, prac- 
tising professionally in the surrounding countries.’ 


In September, 1799, he had the misfortune to lose his wife, 
to whom he was warmly attached, and as this bereavement 
wrought a painful depression in his spirits and chilled his pro- 
fessional ardor, his friends persuaded him to allow himself to 
be nominated as candidate for the office of clerk of the house 
of delegates. He was elected, and held the office till February, 
1802. He did not entirely relinquish his practice, however, 
since in 1800 we find him one of the counsel for the accused 
in the trial of Callender, that worthless libeller, whom the 
violence of party elevated to the rank of a political martyr. 
As is well known, the rudeness of Judge Chase towards the 


* This is quoted from Mr. Cruse’s sketch of Mr. Wirt’s life. The name 
of his friend is not given, but Mr. Cruse acknowledges himself indebted 
for his facts to materials collected by him. 
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accused’s counsel, was made one of the charges against him 
upon his impeachment. Mr. Wirt, who did not understand the 
constitution so well as he did afterwards, received a memorable 
pat from the lion’s paw. He was endeavoring to establish the 
position, that as the jury in certain cases had the right to 
determine on the law as well as the fact, and that, as the con- 
stitution was the supreme law of the land, therefore they had 
the right to determine on the constitutionality of an act of 
congress. When this singular conclusion was stated, Judge 
Chase merely said with a bow, which one of the witnesses 
said he could not describe, ‘ a non sequitur, sir.’ It is amusing, 
in reading the report of the trial of the impeachment, to see 
how much stress is laid upon this simple incident, and how many 
changes are rung upon the ‘ famous Richmond syllogism,’ as Mr. 
Harper calls it. 

In 1802 the state of Virginia was divided into three Chancery 
Districts, and Mr. Wirt was elected Chancellor of the Eastern 
District. This honorable appointment, bestowed upon a young 
man of twenty-nine, shows the estimation in which he was held 
by his fellow-citizens. He very soon resigned his judicial 
station, however, and resumed his professional occupations. He 
had married, in the autumn of 1802, Elizabeth, the daughter of 
Col. Gamble, of Richmond, and the salary attached to the 
chancellorship was insufficient for the support of a family, or at 
least inferior to what he could earn at the bar. Probably, too, 
the calm tranquillity of the bench was not so congenial to his 
age and temperament as those ‘ certaminis gaudia’ which fall 
to the lot of the successful practitioner. To secure to him- 
self a wider field of exertion and a choice of more lucrative 
business, he removed, in the winter of 1803-4, to Norfolk. 
Just before his removal he had written and published, in the 
Richmond Argus, the ‘ Letters of a British Spy,’ which were 
afterwards collected into a volume, the popularity of which 
has been tested by the publication and sale of no less than ten 
editions. The favor, with which it was received, was owing, in 
a great measure, to the many faithful and spirited sketches it 
contained of the distinguished men at that time in Virginia. 

Mr. Wirt resided at Norfolk three years, enjoying a large 
share of the business transacted there and in the neighboring 
counties. His professional reputation was now so high that 
his friends urged his removal to the metropolis, and in the 
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year 1806 he complied with their advice and took up his abode 
in Richmond, and, though he found the ground occupied by 
numerous and able competitors, he immediately rose to a level 
with them in amount of business as well as in reputation. 

There is, generally, in every lawyer’s life, some one great 
effort which shows the calibre of his mind, and which, in 
our country converts a state into a continental reputation. In 
the case of Mr. Wirt, this happened in the trial of Aaron Burr, 
which took place before the circuit court of the United States 
at Richmond, in the year 1807, and in which Mr. Wirt was 
retained, under the direction of the President of the United 
States, to aid the attorney for the United States in the prose- 
cution. ‘The intense interest, with which the progress of this 
trial was watched by the whole country, is well known to all, 
and fresh in the recollections of many, who participated in the 
excitements of those days. The accused was a man of brilliant 
talents and fascinating manners, who had occupied the second 
place in the government and maintained a doubtful struggle 
for the first. The charge brought against him was of the 
deepest criminality, — ofa conspiracy to subvert the Union and 
destroy the government, and which, in its extensive ramifica- 
tions, included many persons of note and was spread over a 
whole section of the country. The nation was at that time 
convulsed.to its centre with political agitations, and this was 
made a party question, and the opinions of each individual upon 
the subject became the index of his political faith. As was 
well known, too, the President of the United States showed 
an interest in the trial, not to say, an eagerness to procure the 
conviction of his great rival, which his warmest partizans must 
allow to have been hardly consistent with his official dignity. 
The leading lawyers in Virginia were engaged on one side 
or the other, and the accused had also called in the ‘ foreign 
aid’ of that legal Corypheeus, Luther Martin. The trial was 
presided over by a judge, second to none in the judicial annals 
of the world, for elevation of character and grasp of mind. 
The interest, with which it was watched, was moreover 
much enhanced by the singular mystery which had hung over 
the movements of the prisoner, his purposes and plans, and 
enveloped the whole conspiracy, —a mystery which has not to 
this day been wholly dispelled. 

The trial began on the 22d of May, and was not brought to 
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a close till the 20th of October, every inch of ground being 
disputed with equal pertinacity and ability and several impor- 
tant questions being discussed to exhaustion. Mr. Wirt gained 
a very high reputation by the part which he took in this trial. 
His principal speech occupies fifty pages of the report, and 
was made under the following circumstances. The indictment 
charged Burr with levying war against the United States and 
alleged an overt act of levying war. ‘This overt act was the 
presence of the accused at a certain assemblage on Blanner- 
hasset’s Island. But this could not be proved, as in point of 
fact he was not then and there present. His counsel therefore 
moved, that, as the overt act charged in the indictment could 
not be proved, all testimony relating to Burr’s subsequent con- 
duct should be rejected as irrelevant. ‘This motion was resisted 
by Mr. Wirt, who maintained that actual presence was not 
necessary to make the accused a principal in the treason ; that 
evidence as to his subsequent conduct might be admitted under 
the indictment ; that he was the principal and not an accessory ; 
and that the assemblage on the island was an act of treason. 
In his argument he shows great learning and acuteness, though 
in some portions he is more ingenious than sound, as will be 
found on comparing it with the masterly opinion of chief 
Justice Marshall, in which he decided that the motion should 
prevail, and examined the points made by the government 
counsel. ‘This argument is very plentifully garnished with flowers 
of rhetoric, and some of them of agaudy hue. For instance, 
Mr. Wirt speaks of the ‘wide extended plains and Alpine 
heights of abstracted law; of an argument, ‘naked as a 
sleeping Venus, though certainly not; half so beautiful ;’ of 
a decision, ‘looming with all the varying grandeur of our 
mountains in the morning’s sun.’ Of Sir Matthew Hale he 
speaks in the following language: ‘ No spot ever soiled the 
holy ermine of his office; mild, patient and benevolent, 
halcyon peace in his breast, with a mind beaming the effulgence 
of noon-day, and with a seraph’s soul, he sat upon the bench, 
like a descended God.’ One well-known ‘ purple patch ’ in this 
argument, describing the character and residence of Blanner- 
hasset, has become a part of the stock in trade of all books 
of declamation, and every body has often heard it murdered, 


and there are very few who have not murdered it themselves. 
34 * 
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Throughout the whole of this trial, Mr. Wirt’s fancy seems 
to have been very luxuriant in its coruscations, and gave 
occasion to some severe thrusts from his matter-of-fact 
opponents. Mr. Wickham thus speaks of one of his argu- 
ments at an earlier stage of the proceedings. ‘ His brilliant 
flourishes reminded me of a Roman epigram upon a lady, 
who was so completely covered by the decorations which 
enveloped her, that she was really the smallest part of herself. 
The gentleman’s argument were exactly the same; it was so 
completely enveloped in figures and graces that the argument 
constituted the least part of itself ; and it was only by a flounce 
here and a furbelow there, that you could catch a glimpse oi 
it.’ Mr. Botts thus commences his reply to Mr. Wirt’s pri 


1} 


cipal argument. ‘It is not very likely that I shall be able to 


follow the gentleman, just sat down, in all the mazes to which 
he has led the way; nor is it likely that I shall be able 
produce such an abundance of tropes and figures as he ha 


done in such great abundance ; it is not likely that I shall be 
able to climb up to the clouds for the purpose of carryin; 
Bonaparte’s army to quench the stars. All this magnificent 
and delightful matter, calculated to exercise the fancy, and t 
produce the delight and wonder of the audience, would giv 
more relish and better fit a theatre, than a hall of justice.’ 

Mr. Wirt was not of a temperament to hear such thing 
with perfect coolness, and he replies to Mr. Wickham wi 
some sharpness and much spirit. Indeed, throughout the whole 
of this memorable trial, the highly excited passions of the 
counsel are continually breaking out into personal charges 
recriminations and disclaimers, and nothing but the dignity, 
impartiality and temper of the presiding judge seems to have 
restrained them from furious invective and angry abuse. lis 
task appears to have been arduous as the fabled one of 
J£olus. 

‘ Luctantes ventos tempestates que sonoras 

‘Imperio premit, et vinclis et carcere frenat. 

‘T}li indignantes magno cum murmure montis, 
‘Circum claustra fremunt. Celsad sedet Molus arce, 
‘Sceptra tenens; mollitque animos, et temperat iras. 


In 1808 Mr. Wirt was elected a member of the Virginia 
House of Delegates, and this was the only occasion in which 
he ever diverged from the even tenor of his profession into 
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the more exciting arena of politics, though he was repeatedly 
tempted to do so and even urged by Mr. Jefferson, whose 
political views he had adopted. While in the House of Delegates 
he drew up an elaborate report vindicating the policy of the 
administration, and warmly recommending it to the support of 
the people. In the same year he wrote a series of essays, 
signed, ‘One of the People,’ setting forth the claims of Mr. 
Madison to the Presidency. For many years he continued to 
reside in Richmond, assiduously performing the duties of a 
constantly increasing practice and Jaying up those stores of 
legal learning which were destined to be displayed in a higher 
tribunal. In 1812 he wrote a series of papers called‘ The 
Old Bachelor,’ which have been collected in two volumes and 
passed through several editions. ‘Their style is diffuse and 
ornamental, and, in literary merit and interest, they are inferior 
to the ‘ British Spy.’ 

In 1817 he published the ‘ Life of Patrick Henry,’ a work 
which he had contemplated some years before, and which had 
been delayed from the pressure of professional pursuits. ‘This 
is the most finished and elaborate of Mr. Wirt’s literary pro- 
ductions, though it has not been so mych a favorite with the 
public as some of his lighter efforts. There is too much of 
book-making in its composition. Notwithstanding Mr. Henry’s 
brilliant powers and great influence (though both were pro- 
bably overrated by the enthusiasm of his biographer,) the 
events of his life were not numerous enough to warrant so 
extended a life, and the deficiency is supplied with matter 
which would be as appropriate in the biography of any leading 
man of the day. ‘The style, too, is deficient in the simplicity 
and dignity essential to high excellence in this department of 
literature. The incessant glare of admiration with which Mr. 
Wirt follows his hero is wearisome to the mental sense, and 
such draughts are made upon our own, that we begin to protest 
them before we get half through the volume. It is still a 
readable book, and the writer has done a good service to his 
country in collecting and preserving the fleeting traditions of 
the genius and eloquence of the ‘ forest-born Demosthenes,’ 
as Lord Byron happily calls him.’ 


1 The following anecdote was told to us by one of Mr. Wirt’s friends, 
touching the ‘ Life of Henry.” Ina case in which Mr. Wirt was engaged, 
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In 1816 Mr. Wirt was appointed, by Mr. Madison, ‘the 
Attorney for the United States for the District of Virginia, and 
in the autumn of the following year, by Mr. Munroe, Attorney- 
General of the United States. In consequence of the latter 
appointment, he soon after removed to Washington. 

The duties of this high office, Mr. Wirt discharged for 
twelve years, with distinguished ability and success. Whatever 
was required to be done, he did thoroughly and with his whole 
mind, and he never ceased his preparations till the force of labor 
could no farther go. He proved himself equal to every 
occasion, in which his official rank called upon him to appear, 
and his powers rose constantly in proportion to the claims made 
upon them. He never stood still, but. was constantly making 
new professional advances and acquisitions. ‘The growth of 
his mind and the increase of his learning are perceptible even 
in his reported arguments. 

It was Mr. Wirt’s good fortune, during the period in which 
he held his office, to have great opportunities extended to him 
and to be matched with eminent competitors, and to those who 
feel how much we are the creatures of circumstance, these 
will not seer trivial adyantages. Many highly important con- 
stitutional questions were discussed with the utmost depth of 
learning and splendor of eloquence, and in most of these Mr. 
Wirt, by the nature of his office, was required to take a part. 
He found, associated with or opposed to him in these great 
causes, men of the highest professional eminence, who in their 
several state courts were without a rival, and who came to 
measure their strength against each other, in the highest tribunal 
of the nation, bringing with them reputations which alone 
would discomfit a common antagonist. Mr. Pinkney was 
then in the fulness and maturity of his splendid powers, and 
his learning, eloquence and the exalted professional standard, 


a witness was produced, whose credulity he desired to make manifest to the 
jury. Among other questions he asked him, if he had ever read Riley’s 
Narrative, and if he believed it to beall true. The witness said he had 
read it, and saw nothing in it which was hard to believe. When the turn 
of the opposing counsel came, he put the following question to him: ‘ Mr. 
Witness, did you ever read Wirt’s Life of Patrick Henry ? ‘ Yes, I have,’ 
‘Do you believe all thattobe true” ‘No,’ said he, ‘I can’t swallow 
that.’ 
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which he at once aspired to and presented, were strongly felt 
by all his distinguished brethren, quickened them to vigorous 
exertion and kept alive in their breasts the flame of generous 
emulation. ‘The age, talents and acquirements of this eminent 
man gave him, by universal consent, the first rank, ‘but there 
were pressing near his throne many who even tasked his great 
powers and never permitted him to repose under his laurels. 
The effect of all these exciting influences upon Mr. Wirt was 
immediate and striking. His mind advanced by rapid strides, 
and he gradually awakened to the consciousness of possessing 
powers, such as his warmest friends had hardly given him credit 
for and which had probably slumbered unknown even to 
himself. 

Soon after his appointment, the well-known case of Me 
Culloch v. State of Maryland (4 Wheaton, 316,) involving the 
constitutionality of the United States Bank, came on for argu- 
ment. ‘The most eminent talents in the country were engaged 
on one side or the other, and an interest was felt in it propor- 
tionate to the vast importance of the question at issue. Mr. 
Wirt appeared in behalf of the United States, and maintained 
the constitutionality of the Bank. His argument, as reported, 
is able and convincing, but inferior to that of his colleague, 
Mr. Pinkney, which was of the highest order of forensic 
eloquence, equally remarkable for closeness of logic, clearness 
of reasoning, beauty of language and splendor of illustration. 
Mr. Wirt’s opinion with regard to the constitutionality of the 
Bank remained unaltered during his life. 

At the same term of the court was argued the great case of 
Dartmouth College v. Woodward, 4 Wheaton, 518. The 
history of this case is too familiar to the profession to require 
any explanation. Mr. Wirt appeared in behalf of the defend- 
ant. His argument is well remembered as an able and ingen- 
ious one, though he was somewhat staggered by the weight of 
learning and eloquence in the memorable argument of Mr. 
Webster on the other side. Mr. Wirt’s own argument is 
meagrely and concisely reported, and in it, he aims principally 
to establish the position that the charter of the college, granted 
by the King of Great Britain to Dr. Wheelock and his 
associates, was not a contract, in the sense in which that word is 
used in the constitution. 
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Mr. Wirt was engaged in the well known steam-boat case, 
Gibbons v. Ogden, 9 Wheaton, 1, as counsel for the appellant. 
He was associated with Mr. Webster, and opposed to Messrs. 
Oakley and Emmett. No cause in this country has ever excited 
greater interest or been argued with more earnestness and 
ability. The point to be settled was, whether the laws of New 
York, which gave Messrs. Fulton and Livingston the exclusive 
right of navigating all waters within the jurisdiction of that 
state, with boats moved by fire or steam, were or were not 
unconstitutional. Messrs. Oakley and Emmett maintained the 
negative with all the warmth and eloquence which spring from 
conviction and a jealous regard for the rights of their own 
state. In their antagonists there was equal ability, power and 
learning, and they had the great advantage of being on the 
right side. Mr. Wirt’s argument, as reported, is thorough, 
elaborate and entirely conclusive. ‘The closing paragraph is 
perhaps the finest specimen on record of his deliberative 
eloquence, and is so happily conceived and expressed that we 
cannot deny ourselves the pleasure of quoting it. 

Mr. Emmett had concluded his argument in a very im- 
pressive manner, by personifying the state of New York, 
seeing every where the wonderful results of the new invention, 
as exclaiming in the language of /Eneas, 

‘“ Que regio in terris, nostri non plena laboris ? 

Mr. Wirt thus replies: 

‘Sir, it was not in the moment of triumph, nor with the feelings 
of triumph, that A¢neas uttered that exclamation. It was when, 
with his faithful Achates by his side, he was surveying the works 
of art with which the palace of Carthage was adorned, and his 
attention had been caught by a representation of the battles of 
Troy. There he saw the sons of Atreus, and Priam, and the 
fierce Achilles. The whole extent of his misfortunes; the loss 
and desolation of his friends; the fall of his beloved country ; 
rushed upon his recollection. 


‘** Constitit et lachrymans, quis jam locus, inquit, Achate, 


2” 


Que regio in terris, nostri non plena laboris ? 


‘Sir, the passage may hereafter have a closer application to 
the cause than my eloquent and classical friend intended. For 
if the state of things which has already commenced, is to go on ; 
if the spirit of hostility which already exists in three of our states, 








1834.] Biographical Noticg of William Wirt. 403 


is to catch by contagion, and spread among the rest, as, from the 
progress of the human passions, and the unavoidable conflict of 
interests, it will too surely do; what are we to expect? Civil 
wars, arising from far inferior causes, have desolated some of the 
fairest provinces of the earth. History is full of the afflicting 
narratives of such wars; and it will continue to be her mournful 
office to record them, till “time shall be no longer.” It is a 
momentous decision which this court is called on to make. Here 
are three states almost on the eve of war. It is the high province 
of this court to interpose its benign and mediatorial influence. 
The framers of our admirable constitution would have deserved 
the wreath of immortality which they have acquired, had they 
done nothing else than to establish this guardian tribunal, to 
harmonize the jarring elements in our system. But, sir, if you 
do not interpose your friendly hand, and extirpate the seeds of 
anarchy which New York has sown, you will have civil war, 
The war of legislation which has already commenced, will, 
according to its usual course, become a war of blows. Your 
country will be shaken with civil strife. Your republican insti- 
tutions will perish in the conflict. Your constitution will fall. 
The last hope of nations will be gone. And what will be the 
effect upon the rest of the world? Look abroad at the scenes 
now passing on our globe, and judge of that effect. The friends 
of free government throughout the earth, who have been hereto- 
fore animated by our example, and have cheerfully cast their 
glance to it, as to their polar star, to guide them through the 
stormy seas of revolution, will witness our fall with dismay and 
despair. The arm that is every where lifted in the cause of 
liberty, will drop unnerved by the warrior’s side. Despotism will 
have its day of triumph, and will accomplish the purpose at 
which it too certainly aims. It will cover the earth with the 
mantle of mourning. Then, sir, when New York shall look 
upon this scene of ruin, if she have the generous feelings which I 
believe her to have, it will not be with her head aloft, in the 
pride of conscious triumph, “‘ her rapt soul sitting in her eyes.” — 
No, sir, no! Dejected with shame and confusion, drooping 
under the weight of her sorrow, with a voice suffocated with 
despair, well may she then exclaim, 


eee 








——— Quis jam locus, 
Que regio in terris, nostri non plena laboris?” 


In the case of Ogden v. Saunders, 12 Wheaton, 213, Mr. 
Wirt maintained the constitutionality of state bankrupt laws in an 
able argument, of which, however, no separate report is given. 


> 
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Mr. Wirt appeared as the senior counsel for the Cherokee 
nation in the case of ‘the Cherokee nation v. the state of 
Georgia,’ 5 Peters, 1. His argument is not reported in the 
volume of decisions, on account of its length, but appears 
entire in a volume entitled ‘ The Cherokee Case,’ which was 
published by Mr. Peters in 1831. It is perhaps the finest of 
all Mr. Wirt’s forensic- arguments. The question was one 
peculiarly suited to the imaginative and feeling cast of his 
mind, and the fervor of the man is conspicuous, no less than the 
zeal of the advocate, in the manner in which he treats it. The 
spectacle of a once mighty but reduced people, struggling for 
the possession of their ancient patrimony and the graves of 
their fathers, and appealing for protection to the highest 
tribunal of a great nation, is one of rare occurrence, and both 
the distinguished counsel seem deeply impressed with the 
solemnity and importance of the duty they had undertaken. 
Mr. Wirt, in his argument, endeavors to prove that the Cherokee 
nation are a foreign state in the sense in which that word is 
used in the constitution, and that the case is a proper one for 
the jurisdiction of the court. The points are maintained in a 
way, which leaves nothing to be desired or imagined. ‘The 


> 


texture of his reasoning is as close and compact as a 
chain of net-work armor. There is no sophistry, no looseness, 
no perversion of language, no carrying of principles un- 
naturally far. We see also no remains of any of his early 
sins against taste. There are no flourishes or clap-traps, 
tempting as the occasion would have been to a common mind 
to indulge in them. He never turns aside from bis forward 
race to gather golden apples. He speaks with Ithe dignity 
and simplicity suitable to the magnitude of the interests he 
was maintaining. His peroration is short, beautiful and 
touching, not because it is elaborate and highly wrought, but 
because it is simple, feeling and true. 

There is a spirit pervading the whole argument which is 
higher than eloquence or learning —a noble love of truth ahd 
a fearless maintaining of it, a generous philanthropy and an 
elevated tone of moral feeling. | Much as it makes us respect 
the advocate, it makes us respect the man more. He does 
not stoop to vulgar invective and abuse, and feels that he would 
be degrading his cause by appealing to any thing lower 
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than pure reason and justice. Seldom do we find such a heart 
seconded by such a head. 

In Worcester v. State of Georgia, 6 Peters, 521, Mr. Wirt 
followed out the great principles of his argument in the 
Cherokee case and applied them to the plaintiff’s case. This 
argument has not been reported, probably on account of its 
similarity to the former one. 

We have made particular mention of. the above cases, 
because they contain the discussion of those great constitutional 
questions, which are, at once the most interesting and important 
to the countrv. and the most trying to the reputation of a 
lawyer. Ha Mr. Wirt done nothing but argue these cases, 
he would have left behind him the reputation of a profound 
constitutional expounder and of a most eloquent advocate. 
But these are a very small portion of the cases in which he 
was engaged. We find his name in almost every one of im- 
portance reported in Wheaton and Peters, and the arguments, 
whenever they are given, are those of a man, thoroughly 
master of his subject and of all the learning which could illus- 
trate it. They comprise a variety of questions in constitutional 
and common law and equity, exhibiting a great range of pro- 
fessional research and attainments. Among those entitled to 
particular interest will be found the following :— Cohens v. 
Virginia, 6 Wheat. 264 ; Clarke v. Corporation of Washington, 
12 Wheat. 40; Bank of the United States v. Dandridge, 12 
Wheaton, 64; Conard v. Atlantic Insurance Company, 1 
Peters, 386 ; Hunt v. Rousmanier’s administrators, 1 Peters, 
1; Inglis ». Trustees of the Sailors’ Snug Harbor, 3 Peters, 
99; Carver v. Jackson, 4 Peters, 1; Van Ness and wife 
City of Washington and United States, 4 Peters, 232; United 
States v. Aredondo et al, 6 Peters, 691. 

Mr. Wirt resided at Washington during the whole of the 
period in which he was Attorney-General ; and was also a member 
of the cabinet. He was in the habit of giving written opinions 
upon qyestions of law submitted to his examination by th 
heads of the different departments and other members of th 
government, which had accumulated to a very considerable 
number when he left office. 

In 1829, at the close of Mr. Adams’ administration, Mr. 
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Wirt resigned his Attorney-Generalship and removed to Balti- 
more, at the bar of which city he had long been an occasional 
practitioner. He still retained a large amount of business in 
the Supreme Court. The Cherokee cases were not argued 
by him till after his resignation of office. 

During the period of his residence in Washington, Mr. 
Wirt’s professional engagements had been too engrossing to 
leave him much time or thought for literary avocations. 
Qn one occasion only, to our knowledge, did he appear before 
the public in any other than a forensic capacity. This was in 
1826, when he was selected, by the citizens of Washington, to 
pronounce a discourse on the lives and characters of Adams 
and Jefferson. This was delivered on the nineteenth of 
October, and has been published. It is a performance of much, 
though not of the highest, merit. Its style is rich, eloquent 
and florid and warmed with a glow of genuine feeling and 
patriotic sensibility. But it wants force and simplicity. There 
are many common-place passages and some tawdry finery. 
He sketches the characters of the two rival patriots with much 
discrimination, and if he praises them both somewhat extrava- 
gantly, much must be pardoned to the nature of the occasion, 
and to the effect, which their peculiar fortunes and remarkabl 
death must have produced upon the enthusiastic spirit of the 
orator. Perhaps we miss, most of all, originality. He says 
much that is true and good and beautiful, but it is not new or 
striking. ‘The descriptive portions are very fine, some para- 
graphs at the close, in which he dwells upon the conversa- 
tion, personal and domestic habits, &c. of the patriots in their 
old age, particularly so. 

In the summer of 1829 Mr. Wirt appeared before the 
Supreme Court of Massachusetts, at Boston, as counsel for the 
plaintiff in the case of Farnam v. Brooks. 9 Pick. 212. His 
argument on that occasion fully gratified the highly-wrought 
expectations of his hearers. By the grace of his manner, the 
beauty of his language and the appropriateness of his*illustra- 
tions, he succeeded in making the discussion of dry points of 
law, interesting to a large and miscellaneous audience, which 
had been collected by the interest of the case and the ability 
of the counsel engaged in it. 


In 1830, Mr. Wirt delivered an address before one of the 
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literary societies at Rutgers’ College. This is a very pleasing 
and interesting performance, addressed to the students of the 
college, and treats generally of their duties, privileges and re- 
sponsibility. He enlarges upon the importance of industrious 
habits, decision of character, integrity, sound scholarship, and 
moral and religious excellence. It is desultory in its nature, 
without any definite subject, and touches incidentally upon a 
variety of topics. Its style is simple, direct and vigorous — 
quite free from his usual defects. It is animated by a most 
kindly, cheerful and benevolent spirit, — with none of the queru- 
lousness and discontent of age. He appears to feel the liveliest 
sympathy in the hopes and joys of the young, and brings out 
the stores of his ample experience and sound wisdom to aid, 
encourage and warn them. 

In the same year he delivered an address before the citizens 
of Baltimore on the occasion of the celebration of the ‘ Three 
Days’ Revolution in France.’ This discourse, we believe, has 
been published, but we have never seen a copy of it. Mr. 
Kennedy, in his eulogy upon Mr. Wirt, thus speaks of it. ‘It 
is warm, devoted and earnest in its patriotism, and shows with 
what enthusiasm and delight the speaker could resummon that 
glad spirit of liberty, which, in the exciting times of his earlier 
career, took possession of his soul and caused it to leap at the 
triumphs of freedom.’ 

In the winter of 1830 and 1831, Mr. Wirt was engaged as 
counsel in a case of much interest to the profession, and of 
importance to the community generally, as involving the rights 
of self-defence and self-protection belonging to courts of justice. 
We allude to the impeachment of Judge Peck, of Missouri, for 
alleged cruelty and oppression in imprisoning and suspending 
from practice in his court Luke E. Lawless, a member of the 
Missouri Bar, on account of an article written by Mr. Lawless 
in a Missovri paper, commenting upon a published opinion of 
the Judge. The whole case has been so fully reported in a 
volume, recently published by Arthur J. Stansbury, that further 
preliminary explanations may be dispensed with. Mr. Meredith 
was associated with Mr. Wirt in the defence. The managers, 
on the part of the House of Representatives, were Messrs. 
Buchanan, Storrs, McDuffie, Spencer and Wickliffe, exhibiting 
a formidable array of learning and eloquence. Mr. McDuffie 
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opened the prosecution on the 20th of December, 1830, and 
the respondent was acquitted on the 31st of January, 1831, 

In the course of the trial, Mr. Wirt was confined for some 
days to the house by sickness, and was also visited by a severe 
domestic affliction, but nothing of the languor of illness or grief 
appears in his masterly argument on that occasion. It is long, 
elaborate and conclusive. It is not only rich in the learning of 
the common law, but shows a minute acquaintance with the local 
laws, ordinances and customs of the state of Louisiana, which 
had been largely drawn into the discussion, the managers con- 
tending that Mr. Lawless’ article was a fair and judicious 
comment upon Judge Peck’s opinion, and the opposite coun- 
sel, that it was a gross and wanton misrepresentation of it. 
Portions of it are uncommonly eloquent, and in the very best 
style of forensic eloguence. The lawyer will read with peculiar 
pleasure the beautiful eulogium he pronounces upon Lord 
Chief Justice Wilmot, one of the most spotless and venerable 
names in the judicial annals, whom some of the managers had 
spoken of in disrespectful terms, such as nothing but ignorance 
could justify a professional man in using. ‘The reasoning of 
this argument is compact, logical, harmonious and clear. He 
meets every objection fairly, and manfully grapples with it. 
To the harsh invectives and coarse sarcasms of sme of the 
managers, he replies with the utmost dignity, good temper and 
effect. He rebukes them with gentleness but severity, and 
does not condescend to fight them with their own weapons. 
There is not indeed any thing superfluous or defective in this 
argument, and it might be safely recommended as a model for 
study, so perfect in its kind, so full of learning, spirit, sound 
sense, eloquence, gentlemanly feeling and moral dignity. 

The following remarks, on the power of the United £ ates 
courts to punish for contempt, afford a specimen of his close 
and logical reasoning. 

‘It is objected that the power of courts to punish contempts is 
a criminal common law power. But the courts of the United 
States, it is said, are courts of limited and special jurisdiction, 
which have no cviminal common law power; ergo, they have no 
power to punish contempts. 

‘To which I answer that the first error of this syllogism is in 
the mayor proposition, in considering the power to punish con- 
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tempts as derived from the common law of England, and as be- 
longing to the criminal branch of that common law. 

‘The common law of England is said to be a body of imme- 
morial usages and customs. But these usages and customs were 
once in their cradle. They did not ripen into immemorial usages 
and customs, till the memory of their origin was lost. But courts 
existed when these usages and customs were yet in their cradle; 
and these courts, in their very origin, possessed this self-protec- 
tive power to punish contempts: they could not have existed 
without it. ‘This is the universally admitted principle of all who 
have ever, heretofore, written or spoken on this subject. 

‘ That courts of common law have always exercised this power, 
is no proof that the power itself is merely a common law power: 
to justify such a conclusion, the power should be shown to have 
been confined exclusively to courts of common law. Were this, 
indeed, the case, it might well be treated as a strict common law 
power. But we know that it is not the case. We know, on the 
contrary, that it has been exercised, just as immemorially and 
universally, by courts which are not courts of common law ; for 
example, by courts of chancery and by ecclesiastical courts, which 
are courts proceeding by the civil and the canon law, by admiralty 
courts, which are courts of the law of nations; and by parliament, 
which is a court not governed by either of these systems of law, 
but springs from the British Constitution ; having no other law 
but the lex & consuetudo parliament. 

‘To ascribe the power to punish contempts, then, to the com- 
mon law of England, is to give it a false origin. It has a higher 
origin than that, and has been correctly referred to that universal 
law which confers on every body, collective or individual, the 
right of self-defence. It is not, then, a common law power. 

‘Nor is it a branch of the criminal jurisdiction of a court, in 
the correct legal sense of these terms. This has been repeatedly 
denied. Judge Haywood, of Tennessee, denies it, as we have 
seen in the case which has been read ; and he sustains that 
denial by an argument to which I have yet heard no answer, and, 
I believe, shall hear none: which is, that if this power belonged 
to the body of criminal jurisdiction, its exercise would be confined 
to the courts which possess such jurisdiction ; whereas we see it in 
full and undisputed exercise by tribunals which have no such 
jurisdiction, as by courts of chancery, by the House of Commons 
in England, and by the House of Delegates and House of Repre- 
sentatives of the state and federal governments, in our own 
country. 

35* 
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‘The major proposition, therefore, of the argument we are 
considering, which assumes that the power to punish for con- 
tempts is merely a criminal law power, is not sustainable, but is 
altogether fallacious. 

‘The minor proposition, that the federal courts are courts of 
limited and special jurisdiction, and have no jurisdiction of crimes 
at the common law, becomes, therefore, of no avail in the argu- 
ment. Its importance depended on the truth of the major propo- 
sition, which has been shown to be false. 

‘ But is this minor proposition itself true, in relation to the ques- 
tion before us? That the federal courts are courts of special and 
limited jurisdiction, and have no jurisdiction of crimes at the 
common law, proprio vigore of the common lino itself, is conceded. 
‘This is the proposition maintained by Mr. Madison's justly cele- 
brated report in 1799. But-let that report be fairly examined, 
and it will be found that instead of being at war with the argu- 
ment which we are maintaining, 
which we contend. The principle asserted in that report is that 
the common law of England is not in force in the United States 
as part of the law of the United States. The instruction given to 
the Senators to Congress from Virginia, is ‘‘ to oppose the passing 
of any law founded on or recognising the principle lately ad- 
vanced, that the common law of England is in force under the 
government of the United States, excepting from such opposition 
such particular parts of the common law, as may have @ sanction 
From the constitution, so far as they are necessarily comprehended 
in the technical phrases which express the powers delegated to the 
government — and excepting, also, such other parts thereof as may 
be adopted by Congress as necessary and proper for carrying into 
execulion the powers expressly delegated.” While the report 
affirms, then, that the common law, in mass, is not in force, 
proprio vigore under the government of the United States, it 
admits that there are parts of that law which have a sanction 
from the constitution, as being necessarily comprehended in the 
technical terms used by that instrument in expressing the powers 
delegated to Congress. Part of that law, therefore, has been 
introduced and implanted in our government by the constitution 
of the United States itself. Thus, Art. II. § 4. “ The Presi- 
dent, Vice President, and all civil officers, shail be removed from 
office on impeachment for, and conviction of, treason, bribery, or 
other high crimes or misdemeanors.” ‘The constitution itself de- 
fines treason, but it does not define bribery ; nor does it define 
those other high crimes and misdemeanors for which these officers 
may be impeached and removed. 


it sustains every proposition for 
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‘ Now what does the constitution mean by the expression high 
crimes and misdemeanors? It has a meaning: what is it, and 
where are you to look for it? The phrase is obviously borrowed 
from the common law: this instrument thus, by its own terms, 
connects itself, in this instance with the common law, and 
authorizes you to go to that law for an explanation of its mean- 
ing. In the very proceeding, therefore, in which you are now 
engaged, the common law is in force for the definition of the 
high crime or misdemeanor which you are called on to punish. 

‘The constitution, in like manner, secures the trial by jury: 
where do you get the meaning of a trial by jury ? certainly not 
from the civil or canon law or the law of nations. It is peculiar 
to the common law ; and to the common law, therefore, the consti- 
tution itself refers you for a description and explanation of this 
high privilege, the trial by jury, and the mode of proceeding in 
those trials. 

‘ The constitution declares that the judicial power of the United 
States shall extend to all cases in law and equity, arising under 
this constitution, &c. Now to what body of law will you look for 
this distinction between cases in law and equity? Surely to the 
common law and to the chancery of England. You find the 
distinction in no other law. Does not the constitution itself 
then refer you to the English archetype of courts of common law 
and courls of equity as the models for the American courts called 
into being by your constitution ?— Do we not know, sir, that all 
our judicial systems in the several colonies were originally copied 
from the English model? The convention, which framed the 
constitution, saw all these systems then in action, in the several 
states, on the general plan of the English judiciary. Our people 
were all accustomed to these systems, and to none other. What 
was more natural, what more prudent and proper than that the 
constitution, being about to call into action a new system of 
courts under the national authority, should Jook to the same 
source and take their plan from the same prototype? Hence 
they gave us courts of common law, and courts of equity. Now, 
when a court of common law, or a court of equity was instituted 
under the constitution, whither were they to look for their 
guidance in the exercise of their powers but to the English 
originals to which they were thus manifestly referred by the 
constitution itself? Let me not be misunderstood. I do not 
mean ‘that they could respectively assume the whole extent of 
jurisdiction exercised by the English courts of common law and 
the English court of chancery. Their jurisdiction is restricted 
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by the constitution itself. It is confined, in terms, to cases 
arising under the constitution, laws, and treaties of the United 
States. But we are not now talking of jurisdiction. Jurisdiction 
is confined to pronouncing the law in controversies between the 
parties in court. Thus, under the constitution, the jurisdiction 
of the federal courts is sometimes limited by the subject matter 
of the controversy, sometimes by the character of the parties. 
But I am speaking of the mode of doing business in those courts, 
and the power of self-protection possessed by the courts them- 
selves, as courts. And I insist, that with reference to this 
subject, the moment that a court of common law, or a court of 
equity is established under the authority of the constitution, its 
modes of proceeding and its powers of self-protection arise with 
it; and that the very name by which it is called into being, 
authorizes it to look, at once, to the English archetypes for its 
government in these particulars. 

‘The distinction between the jurisdiction of a court, and its 
incidental power of self-protection, is a clearly and strongly 
marked distinction. You see it exhibited by the Supreme Court 
in the case of the United States v. Hudson and Goodwin, 7 
Cranch, 32. In that case the court disclaim all common law 
criminal jurisdiction ; but they claim the self-protective power now 
in question, as indispensable to the exercise of their legitimate 
jurisdiction. ‘ Certain implied powers,” say they, ‘‘ must neces- 
sarily result to our courts from the nature of their institution. But 
jurisdiction of crimes against the state is not among those powers. 
To fine for contempt, imprison for contumacy, enforce the observ- 
ance of order, &c., are powers which cannot be dispensed with in 
a court, because they are necessary to the exercise of all others ; 
and so far our courts, no doubt, possess powers not immediately 
derived from statute; but all exercise of criminal jurisdiction in 
common law cases, we are of opinion is not within their implied 
powers.” ; 

* Now if all our federal courts of common law and equity neces- 
sarily possess this power of self-protection, of punishing contempts, 
where are the judges to look for the law and doctrine of con- 
tempts but to the English books from which the very models of 
the courts themselves are taken? ‘They draw all their practice, 
all their modes of proceeding, all their principles of order from 
these courts. They do it necessarily, for they have no other 
sources of instruction to which they can look. All our judges do 
it, as you have seen by the cases which have been read to you. 
In the state as well as the federal courts they do it continually. 
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What else can they do? And shall a man be impeached, stripped 
of his office, and blasted in his character, for following the 
authorities to which the constitution itself thus refers him by the 
baptismal name of his tribunal, as @ court of common law or a 
court of equity ? 

‘I hold, therefore, sir, that if this power to punish for contempts 
had been shown to be a common Jaw power merely, the courts of 
common law of the*United States have the right to exercise it on 
the very distinction admitted by Mr. Madison himself. And I 
beg leave to add, sir, that with regard to this gentleman, the 
honorable managers can pronounce no eulogy which I shall deem 
excessive.’ 


In the contest for the Presidency in 1832; Mr. Wirt was 
brought forward as a candidate by the anti-masonic party. 
The particulars of that contest belong to the history of the 
country. Mr. Wirt was no partisan, and, in consenting to 
become a candidate, lost none of that high respect which had 
been before shown him by all parties. 

During the remainder of his life Mr. Wirt continued in the 
active exercise of his profession at Baltimore and Washington. 
The last time, we believe, that he appeared before the Supreme 
Court of the United States, he argued in behalf of the govern- 
ment, one of the Florida cases, which grew out of the con- 
stfuction of the treaty with Spain in 1819, relative to grants of 
land in that territory. On the 9th day of February, 1834, in 
going to church at Washington, the day being raw and damp, 
he caught a severe cold, the symptoms of which speedily 
became alarming. Inflammation and fever ensued, which ter- 
minated his life on the 18th. On hearing of his death, the 
Supreme Court and the Senate immediately adjourned. Ata 
meeting of the bar of the Supreme Court resolutions were 
offered by Mr. Webster, expressive of the very high sense 
which his brethren entertained of his professional and personal 
merit. His funeral was attended by both houses of Congress 
and the various officers of government resident at Washington. 
An eulogy was afterwards delivered upon him at Washington 
by Hon. Samuel L. Southard, and one also at Baltimore by 
John P. Kennedy, Esq., both of which have been printed. 

Mr. Wirt, died in the fulness of his powers, with an intellect 
unclouded by any touch of decay or infirmity, when we might 








414 Biographical Notice of William Wirt. [Oct. 


reasonably have expected many years of honorable exer- 
tion and still greater accessions of renown. ‘This, though it 

seems to aggravate his loss, was in fact a merciful arrangement 
of Providence. It was not his lot to survive his usefulness — 
to see his place filled by others while he was yet alive —to 
contemplate, as a listless spectator, those busy doings on the 
world’s stage, in which he had: been a prominent actor. No 
lingering decay marshalled him to the tomb} nor did the cold 
hand of age quench, one by one, his brilliant powers. He 
died, as a good soldier would wish to die, with his armor on, 
fresh from the battle, planning new contests and dreaming of 
new victories. 

Mr. Wirt’s intellectual character presents itself to us in two 
aspects, that of a scholar and man of letters, and that of a 
lawyer and advocate, and we may, for convenience sake, regard 
them separately. His literary spirit and attainments were, in 
the highest degree, creditable to him, when we consider the 
circumstances under which they were formed. His early 
education, as we have seen, was slender and desultory, and we 
find him, at the unripe age of twenty, beginning the practice of 
a profession proverbially engrossing. His taste had not been 
judiciously trained to select and reject, and no faculty requires 
more cultivation than that, and in nothing is a ripe scholar more 
distinguished from an indifferent one. He did not breathe a 
literary atmosphere, nor grow- up where books were as an article 
of daily food. In his early youth he met with many able and 
wise men, but with few scholars and few books, and to those 
who know how much the formation of a literary taste depends 
upon early associations, upon daily and hourly acquaintance 
with books, first as play-things and then as companions, and 
upon the conversation of bookish men, it will seem surprising 
that Mr. Wirt should have had, from the first, so decided a 
literary bent and so much of the enthusiasm of a scholar. 

In consequence of Mr. Wirt’s native literary impulse, his 
writings have one peculiar merit. They seem to flow freshly 
and spontaneously from his mind, like natural fountains from 
the veins of the earth. ‘They appear to have been written, not 
because the writer set himself a task, but because he obeyed 
an impulse which he could not resist — because there was that 
in his mind which would out, ‘There is none of that common: 
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place twaddle, which we occasionally mark in almost every hack- 
nied man of letters, who makes writing a trade, —and a more 
‘dreadful’ trade it is than samphire-gathering. He writes with 
spirit and often with elegance, sometimes with grace, and 
always with a true feeling of respect for whatever is respecta- 
ble. He describes persons and things with much vividness 
and excels in this gift more than in any thing else. His por- 
trait of Chief Justice Marshall, in the British Spy, has been 
often quoted and admired for its correctness and spirit. But 
we look in vain for any profound or original views or reflec- 
tions — any bold flights of imagination —any bursts of over- 
whelming eloquence —any peculiar force or beauty of expres- 
sion. ‘There is nothing which powerfully stirs either the mind 
or the blood. He writes, as some men take up a novel or a 
cigar after dinner, to while away an interval snatched from 
grave business and pursuits which task the mind. The great 
defects of his style are diffuseness and want of pure taste. 
The .luxuriance of his mind gives birth to weeds as well as 
flowers. He piles figures upon figures, which are neither 
happy in themselves, nor well fitted to each other. A common- 
place thought is made more than ever common-place; by being 
clothed in ambitious language, as a short man never looks so 
short as when mounted upon stilts. 

Mr. Wirt, judging from the tenor of many passages in his 


work, was a strong admirer, in theory, of a severe simplicity in 
writing, and ready to condemn in others, the very faults he fell 
into himself. The terms in which he speaks, in the British 


Spy, of the style of the Spectator and of Lord Bacon, as con- 
trasted with the modern splendor and exuberance of diction, 
may be cited by way of proof of our position. In point of fact, 
in these and other places, he passes a sentence upon himself as 
severe as that of the Pope in the legend, who, after hearing 
himself tried, pronounced judgment ‘ Judico me cremari.’ 
Whence arose this inconsistency between his profession and 
his practice, we cannot say, though the phenomenon is as little 
strange in literature as in morals. ‘There seems to have been 
a law in his blood, warring against the law in his mind. 

The following passages from the ‘British Spy’ afford a 
curious exemplification of the inconsistency above spoken of. 
How little is there of the massive simplicity of Bacon in these 
high-flown raptures and piled-up figures. 
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‘You will be surprised to hear, that I have not met with more 
than one or two persons in this country, who have ever read the 
works of Bacon or of Boyle. They delight to saunter in the 
upper story, sustained and_adorned, as it is, with the delicate 
proportions, the foliage and flourishes of the Corinthian order ; 
but they disdain to make any acquaintance, or hold communion 
at all, with the Tuscan and Doric plainness and strength which 
base and support the whole edifice. 

‘As to Lord Verulam, when he is considered as the father of 
experimental philosophy; as the champion, whose vigor battered 
down the idolized chimeras of Aristotle, together with al] the 
appendant and immeasurable webs of the brain, woven and hung 
upon them, by the ingenious dreamers of the schools; as the 
hero who not only rescued and redeemed the world from all this 
darkness, jargon, perplexity and error; but, from the stores of 
his own great mind, poured a flood of light upon the earth, 
straightened the devious paths of science, and planned the whole 
paradise, which we now find so full of fragrance, beauty and 
grandeur; when he is considered, I say, in these points of view, 
I am astonished that literary gentlemen do not court his acquaint- 
ance, if not through reverence, at least through curiosity. The 
person who does so will find every period filled with pure and 
solid golden bullion: that bullion, which several much admired 
posterior writers have merely moulded into various forms, or 
beaten into leaf, and taught to spread its floating splendors to 
the snu.’ 

* * * * * * * 

‘Perhaps it is for this reason, and because, as you know, I am 
an epicure, that I am very much interested by Lord Verulam’s 
manner. It is indeed a most agreeable relief to my mind to turn 
from the steady and dazzling rhapsodies of the day, and converse 
with this plain and sensible old gentleman. To me his style is 
gratifying on many accounts; and there is this advantage in him, 
that instead of having three or four ideas rolled over and over 
again, like the fantastic evolutions and ever-changing shapes of 
the same sun-embroidered cloud, you gain new materials, new 
information at every breath.’ 


Mr. Wirt’s relative rank as a lawyer is much higher. The 
most prominent trait in his mind was logical power, and not 
rhetorical, as has been commonly thought. He was by nature a 
close and severe reasoner, though a superficial observer might 
not have supposed so, from his exuberant diction and fulness of 
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illustration. He never for a moment lost sight of the position 
which was to be proved, and, however wide the range of his 
argument, it was always converging. He never passed by an 
objection, but always met it openly, and generally anticipated 
it. There was a great fairness, indeed, in his manner of 
arguing, an@ though he, undoubtedly, was thorough master of 
the ‘dazzling fence’ of logic, he made use of it only when 
compelled by necessity — as every lawyer must do sometimes, 
when he is called upon to say something in behalf of a despe- 
rate cause. He was not fearful of permitting his antagonist to 
see his cards, and would not have valued a victory won by 
surprise. 

To this power of strong and logical reasoning, which is 
ninety-nine parts out of a hundred, in the composition of a 
lawyer, was added the power of untiring industry, to accumu- 
late ample materials for the exercise of the higher faculty. 
‘He was,’ says one of his friends, ‘a man of labor; occasion- 
ally of most intense and unremitting labor. He was the most 
improving man, also, I ever knew; for I can truly say that I 
never heard him speak after any length of time, without being 
surprised and delighted at his improvement both in manner and 
substance.”’ Any one of his important arguments is sufficient 
to show the laborious habits of his mind. He exhausts every 
subject he discusses. His professional attainments were pro- 
bably acquired, not by any systematic course of reading, but 
by making himself thorough master of every question which 
came up in the course of his practice. His knowledge of the 
common law (we believe he was not much of a civilian) in the 
course of his Jong and laborious practice thus grew to be very 
great. His learning never embarrassed him, but his acquire- 
ments were perfectly under his control. He did not reel under 
a load of learning, like David in Saul’s armor. His mind was 
not only full, but well packed. 

In the construction of his important arguments, Mr. Wirt 
was very elaborate and careful. Nothing was ever neglected 
which could, by any possible means, be pressed into his service. 
His arguments have consequently an uniform air of finish and a 
regularity of form, showing a thorough previous preparation. 


’ Cruse’s Biographical Sketch, p. 65. 
VOL. XII. —NO. XXIV. 36 
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We find in them, none of those spasms of thought, by which, 
men of more concentrated minds, as with a flash of lightning, 
lay bare the most complicated subject to the core, and also, 
none of those long tracts of words which seem put in merely 

to filla space. He evidently trusts to no suddey inspirations 
born of the moment, to meet an unprepared-fofemergency. 
Every paragraph and every sentence has its appropriate office, 
and not one could be transposed, without impairing the effect 


r 


of the whole. The light of conviction comes gradually upon 
the understanding, like that of the natural day upon the eart! 
The minds of his hearers are not taken by storm, but w 
gentle, yet irresistible force. 

Mr. Wirt was not less distinguished and successful 
advocate. His warmth of feeling made him enter int 
interests of his client with his whole heart, and, in his addresses 
to the jury, his liveliness of fancy, affluence of language an 
readiness of illustration were most valuable auxiliaries. His 
skill in wnpoaiining a subject, enlivening 


. : - ‘ 
g t with rnetoric 


i 

graces, and coloring it with the warm hues of his vivid imagina- 
tion, gave him great power over the common mind. He ha 
also a great deal of playful wit, whose sportive coruscation 
shone, but never scorched, and an evenness of temper, whit 

no irritations could ruffle into indecorous violence or ill-natured 
sarcasm. He was remarkable, too, for the winning courtesy 
and gentleness, mingled with dignity, with which he manage: 
a cause. There was no iain cccatiike overbearing ¢ 

dictatorial — no flippant contradiction— no surly brow-beating 
of an ioferior in age or standing. By this suavity of demeano 
the timid were encouraged and the rough softened, and the 
sympathies of all indifferent persons enlisted in his behalf 
This gentleness and courtesy did not arise from weakness o1 
sel{-distrust, as those found to their cost who ever ventured to 
act upon that presumption, but from. delicacy of feeling, 
benevolence, and a disposition, in the spirit of the Apostle, ‘ to 
render to all their dues.’ 

Mr. Wirt had all those personal advantages which are requi- 
site to success in public speaking. His person was dignified 
and commanding, his face highly expressive, and his voice 
rich and flexible. His manner of speaking was very easy and 
graceful, apparently costing him no more effort than common 
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conversation, and yet there was nothing in it slovenly or unfin- 
ished. His sentences were always neatly formed, and words 
seemed to flow unbidden to his lips. 


Our admiration of Mr. Wirt’s talents and acquirements 
not damped by those ‘painful reflections which so often aris in 
the mind, in seeing intellectual greatness unattended by moral 


elevation. He was a man whose virtues and moral excellen 
would have made him eminently respectable, however slen- 
derly endowed with intellect. In his youth and early manhood 
we have understood that he did not always resist the tempta- 
tions to which 1 ff ardent temperament and fascinating 
manners, living in the midst of convivial habits, are expos 
but such indiscretions left no permanent stain. Ever since 
has been known to the public at all, he has been conspicuous 


for moral elevation and dignity, and for the utmost purity of 
. t 
life and conversation. He was also a devout and sincere 


Christian, not in profession only, but in practice, and his fervent 


} y of bigotry or austerity. He was full of kind 
affections and generous 


impulses, and his sympathizing and 
susceptible nature made him frank, cordial and confiding, and 
ready to assimilate himself to a great variety of characters and 


dispositions. He had one trait which almost uniformly accom- 


panies true greatness, that is, simplicity. He had no paltry 
affectations, and was never tormented with the desire of seem- 
ing different from his real self. His manners were straight- 
forward, manly and inde 


pendent, alike free from arrogance 
and vanity. He was very domestic in his habits, and warmly 
attached to his home, which has been described, by those who 
have had the privilege of entering its precincts, as a perfect 
Eden of affectionate happiness. 

’ The influence of such a man in our community was deeply 
felt, and, considering that he had never been what is called a 
public man, was almost without a parallel. No man had more 
numerous and more warmly attached friends —no man was 
more widely known and generally respected. The high stand 
which he had so long occupied, as a lawyer and a jurist, made 
his name as familiar im men’s mouths as if he had been the 
leader of a great political party. The respect paid to him was 
the unbought, spontaneous homage rendered to exalted personal 
merit. It was not won by blind devotion to a political school, 
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and by prostituting his powers to inflame the passions of man- 
kind, and making a selfish use of their weaknesses and foibles, 
but by a steady adherence to principle, and a consistent aiming 
at the highest ends. How pure, how enviable is such fame — 
how superior to the indiscriminating shouts which follow the 
restless demagogue and the furious partisan. 

By his second marriage, Mr. Wirt had a large family of 
children, many of whom, together with their mother, survive 
him, to mourn his irreparable loss, and to be comforted with 
the great heritage of his honored name. 








DIGEST OF RECENT DECISIONS. 


cn 
Principal Cases in 


GREENLEAF’S REPORTS of Cases in the Supreme Court of Maine. 
YERGER’S REPORTS of Cases in the Supreme Court of Tennessee. 
Vols. 1, 2 and 3 

ACCOUNT 

1. (For mesne profits in equity.) The owner of land after a judg- 
ment in his favor in ejectment, or when he obtains the possession 
by other means, can call upon the disseisor, in equity to ac- 
count for the mesne profits of the land by him received. Nelson 
v. Allen & Harris, 1 Yerger, 360. 

2. (Administrator’s.) When an administrator’s account is set- 
tled by commissioners appointed by the court, it will not be 
opened for alleged mistakes and errors in distributing the pro- 
perty, after the expiration of twelve years from the discovery of 
the supposed errors. A court of equity will not relieve after 
such lapse of time. Burton & wife v. Dickinsoe & others, 3 
Yerger, 112. 

ACTION. 

1. (Abatement by death of defendant in replevin.) Upon the death 
of the defendant in replevin, the suit abates, the administrator 
not being authorized to come in and defend. Merritt v. Lum- 
bert, 8 Greenleaf, 128. 


- 


te 


(By deputy sheriff against bailees of property attached.—Evi- 
dence.) A deputy sheriff, having attached personal property 
on mesne process, delivered it to third persons, who stipulated 
to keep it safely, and to see it forthcoming within thirty days 
after judgment in the suit in which it was attached. Upon the 
rendition of judgment, the term of office of the sheriff, and 
therefore of his deputy, having expired, the execution was 
placed in the hands of the new sheriff for collection, who, 
within the thirty days, demanded the property of the deputy 
who had attached it. It was held that the deputy, being thus 
36* 
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made liable to the attaching creditor, might maintain an action 
for the property, against the bailees; and that the new sheriff 
was a competent witness for the plaintiff in the action. Brad- 
bury v. Taylor, 8 Greenieaf, 130. 


. (Bond to pay award.) Where the parties entered into a 


submission to arbitration, pursuant to Stat. 1821, ch. 78, and 
the debtor also gave a bond to the creditor, conditioned to pay 
the sum awarded, in six months; but the report of the referees, 
though notified to the parties, was not made to the court holden 
next after the award, as the statute requires; yet this omission 
is no bar to an action on the bond. Small v. Connor, 8 Green- 
leaf, 165. 

(Land sold under a void judgment.) Where land is sold under 
a void judgment, the purchaser, who has paid his money to the 
sheriff, may recover it from the plaintiff in the execution, 
whether it was all paid to him by the sheriff or not. Henderson 
v. Overton, 2 Yerger, 394. 

(Note not yet due.) When it appears on the face of the record, 
that the action was brought before the bond or note sued on was 
due, the judgment will be arrested. Bell v. Bullion, 2 Yerger, 
479. 


= 
by 


ACTION OF THE CASE. 


(Diversion of water from plaintiff's mill.) In an action of the 


case for diverting water from the plaintiff’s mill, it is no defence 
that the mill stands within the limits of tide waters, and is 
therefore a public nuisance. Simpson v. Seavey, 8 Greenleaf, 
138. 


ADVANCEMENT 


1. 


ws 


7 





(Bond taken to father and son jointly.) Where the father paid 
the purchase money for land, and had the bond for title made 
to his son and himself jointly, this is an equitable advancement 
to the son of an undivided moiety. Thompson's Heirs 
Thompson's Devisees, 1 Yerger, 97. 


2. (Father trustee for the son.) Where the father, in such case, 


procured the deed to be made to himself alone, he becomes a 
trustee of the legal estate for the son, for a moiety; and upon 
the death of the son his heirs, in equity, may divest a moiety 
of the legal estate out of the father. Jb. 

Hotchpot.) A testator devised all his real and personal estate 
to his children. After making his will, he acquired other real 
property, and then died; after his death his wife was delivered 
of a son. It was held, that before the devisees could entitle 
themselves to a share of the subsequently acquired real estate, 
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they must bring into hotchpot the land devised to them. Vance 
v. Huling, 2 Yerger, 135. 

APPEAL. 

(When it lics.) An appeal will only lie from a final decree. 
Berryhill vy. M’Kee & others, 3 Yerger, 157. 

APPRENTICE. 

(Indenture.) An indenture of apprenticeship, executed by the 
father of a minor, but to which the minor was not a party, 
conveys no right to the custody of his person or labor ; it is not 
binding upon him. Stringfield v. Heiskell, 2 Yerger, 546. 

ARBITRAMENT AND AWARD. 

1. (Examination of parties.) Whether referees may lawfully 
examine the parties themselves before them,— quere. Patten 
v. Hunnewell, 8 Greenleaf, 19. 

. (Submission of gnestion of law.) Where two parties submitted 
a question of betterments, popularly so termed, to referees, who 
were to ‘determine as referees’ whether the tenant was ‘ by 
law entitled’ to claim betterments, and if so, to what amount ; 
and then agreed to a written statement of facts, upon which 
the referees decided that the tenant was ‘legally entitled’ to 
betterments, to a certain amount;— it was held, in an action 
upon this award, that the question of law was definitively sub- 
mitted to the referees; and that any mistake of law, on their 
part, was not open to further examination. Smith v. Thorndike, 
8 Greenleaf, 119. , 

See also Walker v. Sanborn, 8 Greenleaf, 288. 

ARREST. 

( Evidence of it.) Where the officer and execution debtor being 
together, the debtor said he had surrendered ; and the officer 
thereupon remarked that he had appointed a third person to be 
his keeper; this was held to be sufficient evidence of an arrest. 
Strout v. Gooch, 8 Greenleaf, 127. 

ASSIGNEE. 

(Memorandum on a bond.) Where a memorandum was made on 
a bond, executed for the purchase money of land, that the land 
was to be a lien or security for the payment of the bond. 
Held, that the assignee of the bond could enforce the lien in 
equity. Eskridge v. M’Clure and Walker, 2 Yerger, 84. 

ASSIGNMENT. 

1. (Notice to debtor sufficient to protect assignee.) In order to 
protect the assignee of a chose in action from the effect of any 
subsequent payment by the debtor to the assignor, it is suffi- 
cient if he give the debtor notice of the assignment, without 


w 
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2) 


ae 


exhibiting the security, or offering him any other evidence of 
the fact. Davenport v. Woolbridge, 8 Greenleaf, 17. 

(Of mortgage and‘note over-due.) A note, and the mortgage 
given to secure the payment of it, having been assigned to a 


- third person when over-due, in an action on the mortgage, 


6. 


~~ 


brought by the assignee against the mortgagor, it was held 
that the latter might set up, in defence against the assignee, 
any payments made by him to the original mortgagee, prior to 
notice of the assignment. Lithgow v. Evans, 8 Greenleaf, 330. 


. (Mortgagee a competent witness for assignee.) The mortgagee 


is in such case a competent witness for the assignee, being 
properly released. And where the release was of al] demands, 
it was held that this did not affect the validity of the assign- 
ment, which was absolute on its face, nor consequently, the 
plaintiff’s right to recover; though the witness testified that 
the assignment was in fact intended as collateral security for 
the payment of a debt due to the assignee; the legal opera- 
tion of the release bejng to vest the mortgage absolutely in the 
assignee, and to discharge his claim of indemnity against the 
assignor. Ib. 

(Suit by dissenting creditor.) If goods be assigned in trust 
for the payment of debts, and the assignee be summoned as 
the trustee of the debtor, in a suit brought by a dissenting 
creditor the latter is to be preferred to such creditors as had 
not assented to the assignment prior to the service of his pro- 
cess. Copeland v. Weld, 8 Greenleaf, 411. 

(Assent of preferred creditors presumed.) The assent of pre- 
fetred creditors to an assignment for the payment of debts may 
well be presumed, their claims being fully provided for; that 
of other creditors must be expressed, Jb. 

(When purchaser from assignees is chargeable as trustee of the 
debtor.) Where goods were so assigned, which the trustees 
sold, taking the purchaser’s notes on time, which were not yet 
payable, it was held that he was still chargeable for their value 
as the trustee of the debtor, in a foreign attachment. Jb. 

( Whether assent may be presumed.) Whether, if a general 
assignment be made, for the equal benefit, pro rata, of all the 
creditors of the assignor, their assent to it may be presumed ; — 


quere. Tb. 


. (Verbal assent.) Whether a verbal assent to such assignment 


is sufficient ;— quere. Ib. 


. (Signature to one of the parts of a triplicate indenture.) Whether, 


if the written assent of the creditor be necessary, and the inden- 
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ture be made in triplicate, his signature to one of the parts is 
sufficient; —quere. Ib. 

ASSUMPSIT. 

1. (No action for services constituting a good defence to an action 
on a note.) Where the promissor, in a note payable in specific 
articles, performed services for the holder, which were accepted 
in payment of the note; after which the holder sold it to a 
third person ; — it was held that the promissor could not main- 
tain an action for the value of his services, they still constitut- 
ing a good defence to an action on the note. Joy v. Foss, 8 
Greenleaf, 455 

2. (Tenant in common.) A tenant in common cannot in general 
sue his co-tenant in assumpsit, when the latter has received all 
the rents, &c. He must proceed by action of account or bill 
in equity. Terrel v. Murray, 2 Yerger, 384. 

ATTACHMENT. 

(Setting aside judgment.) When a judgment by default has 
been taken against a defendant, in attachment, the court may 
at any time during the term, set it aside upon defendant’s re- 
plevying the property attached and offering to plead. Roberts 
& Phillips v. Stewart, 1 Yerger, 390. 

ATTORNEY. 

1. (Power of courts to strike from the roll.) The courts have the 
power, without the intervention of a jury, to strike an attorney 
from the roll, for improper conduct as a member of the bar. 
Smith v. The State, 1 Yerger, 228. 

, Acceptance of challe ngze to fight a duel.) It is good cause to 
strike an attorney from the Roll, that he accepted a challenge 
to fight a duel, or that he fought a duel in a sister state, and 
killed his antagonist. Jb. 

3. (Counsel in aid of prosecution by the state.) The prosecutor 
for a state case has no authority to employ counsel to aid in 
the prosecution ; the state may employ assisting counsel, and 
the counsel have the same right to appear that they would 
have in a civil cause. Exparte, B. Gillespie, 3 Yerger, 325. 


- 


4. (Where principal lives at a distance.) A person acting as an 
attorney for another, who lives at a distance, must be consid- 
ered as such until matters in litigation are ended, unless the 
relation is put an end to; and the relation cannot be made to 
cease by the attorney only, when his refusing to be considered 
attorney will embarrass the adverse party. Love v. Hall, 3 
Yerger, 408. 
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BAILMENT. 


(Not a sale. Where A agreed to take the logs of B at a 
certain place, and at an agreed method of computing the 
quantity, —to saw them into boards, and transport and deliver 
the boards to B — and the latter agreed to sell the boards, 
free of charge for commissions, and to allow A all they should 
sell for, beyond a stipulated price per thousand, — the property 
to be and remain all this time at the risk of A: — it was held 
that this was not a sale of the logs to A, but was merely a 
locatio operis faciendi. Barker v. Roberts, 8 Greenleaf, 101. 

BASTARDS. 

(Who entitled to their custody.) The reputed father of an 


illegitimate child, who has legitimated it by virtue of the act of 


1805, ch. 2, is not in consequence thereof entitled to its 
custody. Lawson & wife v. Scott. 1 Yerger, 92. 


BASTARDY. 

l. (Time. Where the complainant, in a bastardy process, 
alleged that the child of which she was then pregnant was 
begotten on or about a certain day in April, without saying in 
what year, this was held to refer to the April next preceding. 
Tillson v. Bowley, 8 Greenleaf, 163. 

2. (Q estions complainant is not buund to answer. Where the 


complainant, in such case, said, in the time of her travail, that 


the child was P. 'T’s, or not any one’s, this was held a sufficient 
accusation, within the meaning of Stat. 1821, ch. 72, sec. 1 
Tb. 

3. (Evidence.) The affidavit of a single woman, made upon her 
examination before the committing magistrates, that the de- 
fendant is the father of her bastard child, is competent evidence 
of that fact; she need not be examined in court. Goddard v. 
The State, 2 Yerger, 96. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. ( When an extinguishment of a simple contract debt.) A nego- 
tiable security, given in a foreign country, is not to be regarded 
here as an extinguishment of a simple contract debt there 
created, unless it is made so by the laws of that country. 
Descadillas v. Harris, 8 Greenleaf, 298. 

2. (Notice through Post-office. ) The defendant was an in- 
dorser on a note payable at the Branch of the Nashville 
Bank at Murfreesborough; on the day the note became due, it 
was presented for payment at the bank, which was refused ; 
the same day a notice was put in the post-office directed to 
the defendant at Jefferson (in the same county) where a post- 
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office was kept; and near which place the defendant resided ; 
held, that this notice was insufficient, that personal notice, or 
notice left at his.residence was necessary to fix the liability of 
the defendant. Nashville Bank v. Bennett, 1 Yerger, 166. 
3. (Payable at a particular place.) When a note is made 
payable at a particular place, there is 


no necessity, as against 
the maker, to present the 1 for payment at that place, 
M Nairy v. Bell, 1 Yerger, 502 

4. (Averment of place of pay In a suit against the maker 
of a note payable at a partic it need not be averred 
in the declaration, that the 1 presented at the place for 
payment. Mulherrian v. Han , 2 Yerger, 81. 

5. (Acknowledgment of a debt { acknowledged by writing, 
.ot under seal, that there was due by him to B —— dollars 
veld, that this was merely evidence of a debt, and could not be 


declared on asa promissory note. Read v. Wheeler, 2 Yerger 
». 

6. (Demand and Notice.) Where the assignor of a note bound 
himself in the assignment, to stand good for the note until it 
was paid; it was ld, he was not entitled to demand and 
notice. Bayley v. Hazard, 3 Yerger, 487. 

BONDS. 

1. ( When void No bonds are held void for ease and favor, 
unless given to the sheriff or arresting officer. Kavanagh v. 


’ , ‘ = a 
Saunders, 5 Greenleat, 4°32 


2. (Duress. ) If an officer 
) 


, having a debtor lawfully in his 
custody on mesnt 


process, require, for his enlargement, a bond 
containing more than is autho: 1 by law, it seems that the 
debtor may be considered under duress, so far as respects such 
bond. Jb. 

3. But if the debtor, in order to obtain his enlargement, volun- 
tarily offers to the creditor other or greater security than the 
statute requires, and it is acce 
tract between the parties. 1b. 

4, (Filled up after the sureties have signed.) A bond which is 
left blank, and is filled up after the sureties sign it, is void, 
unless‘it is redelivered by them after the blanks are filled. The 
sureties in such bond may plead non est factum. — Wynne and 
others v. The Governor, 1 Yerger, 149. 

CERTIORARI. 

1. ( When grantabl The writ of certiorari is grantable only on 
the petition of those who have a direct and vested legal in- 
terest in the subject matter. Bath Br. Co. v. Magoun, 8 Green- 
leaf, 292. 


pted ; it becomes a valid con- 
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2. (From Chancery to the Supreme Court.) A certiorari will lie 
to bring up a cause in equity, from the chancery to the 
supreme court, where an appeal was prayed for, but was 
omitted to be put on the record by the clerk. Kearney v. 
Jackson and Smith, 1 Yerger, 294. 

CHANCERY. 

1. (Bill for specific performance.) Whether, if the purchaser at 
a sheriff's sale of a right in equity of redemption, refuse to 
receive the deed and complete the purchase, the bill in equity 
against him for specific performance may be brought by the 
judgment creditor alone ;— quere. French v. Sturdivant, 8 
Greenleaf, 246. 

2. (Bill for specific performance.) This court has no power to 
decree the specific performance of a contract to convey real 
estate, which is not in writing; even as it seems, though, a 
parol contract be confessed by the answer. Stearns v. Hub- 
bard, 8 Greenleaf, 320. 

CONSTABLE. 

( Execution.) |The officer who commences the execution is 
bound to finish it, because an execution is an entire thing — 
and when property enough is levied upon to satisfy the execu- 
tion, the defendant is discharged, and the officer becomes 
liable for the debt. Cook v. Smith, 1 Yerger, 148. 

CONSTITUTIONAL LAW. 

1. (Privilege from arrest.) The privilege of freedom from arrest 
while going to or returning from the polls on the days of 
election, does not extend to an elector preparing to go, if he 
has not actually proceeded on the way. Const. Art. 2, Sec. 
2. Hobbs v. Getchell, 8 Greenleaf, 187. 

2. (Unconstitutional acts.) The actsof Assembly allowing and 
giving the defendant the value of his improvements, made 
upon the land, in an action of ejectment, or by suit for the 
same, are unconstitutional and void. — Nelson v. Allen and 
Harris, 1 Yerger, 361. 

3. The act of 1827, ch. 49, sec. 1, empowering the county courts 
(25 members being present) to levy a tax to meet the current 
expenses of the year; and the act of 1824, ch, 128, author- 
izing the county courts of the Western District, to lay a tax of 
121 cents on the owners of lands for clearing out the streams 
&c. are unconstitutional and void. — Marr v. Enloe, 1 Yerger, 
452. 

4. (Eminent Domain in the State.) The owner of the fee takes 
the land subject to the right of eminent domain m the State for 
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public purposes, and the legislature of the State can designate 
the public purpose to which it is to be applied, Hardinu v. 
Goodlett, 3 Yerger, 41. 

‘New Remedy.) The legislature may without a violation of the 
constitution create a new remedy for an existing right. Hope 
v. Johnson, 2 Yerger, 123. 

‘ Law of the land.’) The clause ‘law ofthe land,’ in our con- 
stitution, means a general and public law, equally binding upon 
every member of the community. Wally’s heirs v. Kennedy, 2 
Yerger, 554. 

CONTRACT 

1. (Measure of quantity.) Where mill-logs were sold for a 
price per thousand, according to the quantity of lumber they 
should afterwards be estimated to make; and there was a 
table or scale of estimation then in such general use that the 
yarties were found by the jury to have referred to it as the rule 
for computing the quantity ; it was held that they were bound 
by this scale, though proved to be in some respects erroneous. 
Heald vy. Cooper, 8 Greenleaf, 32. 

2. (Construction of an instrument, as collateral security.) The 
principal debtor in a promissory note conveyed to his surety a 
certain quantity of timber, by a writing in these terms: — 

In consideration that B. D. has become my surety to J. W. 

in the sum of three thousand dollars, I hereby assign to him 

all the timber cut or to be cut the present season at my mills,’ 
&c. The surety himself also borrowed money of the same 
ender; and afterwards, by indorsement, assigned all his in- 
terest in that instrument to J. O., whom he subsequently 
lirected to apply the proceeds of the timber, first to the last 
mentioned debt of his own, and the balance to the debt of 
three thousand dollars, due from his own assignor. Hereupon 
it was held, That the instrument conveyed to B. D. all the 
timber described in it;— yet not absolutely; but in pledge 
and trust, to pay the debt for which he had become surety ; — 
and that he had no right to change the appropriation, by apply- 
ing the proceeds to his own debt. JVare v. Otis, 8 Greenleaf 

387. 

CONVERSION. 

4. hired a mare to ride from Nashville to Franklin and back 
again ; upon his return from Franklin, (in addition to his own 
weight) he carried in his saddle-bags $2000 in specie weighing 
160 lbs. ; it was held that this was not a conversion of the 
mare. M’ Neill v. Brooks, 1 Yerger, 73. 


VOL. XII.—NO. XXIV. vi 








430 Digest of Recent Decisions. [Oct. 
CONDITIONAL SALE. 


(In whom the property is vested.) _ In cases of conditional sales, 
the property passes to the vendee, and remains in him until 
defeated by the performance of the condition. Bennet.v. Holt, 
‘2 Yerger, 6. 

CONFESSIONS. 

(Jury may reject part.) The confessions of a prisoner must be 
all taken together, but if his statements are irreconcileable, or 
if part be disproved, or if from all the circumstances, taken in 
connexion with the confessions, the jury believe a part, but 
not all of the statement, they may reject such part as they are 
satisfied is not true, and act upon the other part which is true, 
without rejecting the whole confession. Young v. The State, 
2 Yerger, 292. 

CONFIRMATION. 

( Agreement voidable for fraud.) The act of giving a promissory 
note does not of itself amount to a confirmation of an agree- 
ment that could be avoided for fraud, unless the promissor 
knew of the fraud, and that his act would confirm the transac- 
tion. Cherry v. Newsom, 3 Yerger, 369. 

CORPORATION. 

1. (Single person.) The private statute of 1830, ch. 89, con- 
stituting T. P. S. ‘and his associates’ a corporation by the 
name of the Bath-ferry-company, did not impose on him the 
necessity to take associates, but virtually conferred on him 
alone the right to exercise all the corporate powers therein 
granted. Day v. Stetson, 8 Greenleaf, 365. 


rw) 


. (Disqualification from membership.) A magistrate who is a 
member of an incorporated town, is not thereby disqualified 
from trying a suit by warrant in which the corporation is a 
party. Mayor and Aldermen of Jonesborough v. M’ Kee, 2 
Verger, 167. 

COSTS. 

1. (Actions by States of Maine and Massachusetts jointly.) In 
actions brought jointly by the States of Maine and Massachu- 
setts for injuries to their common lands in Maine, no judgment 
can be rendered for costs, in favor of the defendant. The 
State v. Webster, 8 Greenleaf, 105. 

. (Execution for.) An execution for costs, is void unless the 
items are set forth in words at length. Wallen v. M’ Henry, 2 
Yerger, 310. 

3. (Who responsible for.) The person whose name appears on 

the record will be responsible for costs, although his name was 


ry 
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used without his consent or knowledge. Hopkins v. Goodbe- 
hire, 2 Yerger, 241. 

4. (How created.) Costs ar® created by statute, and where they 
are not given by statute, the court cannot give them. Mooney 
v. The State, 2 Yerger, 578. 

COVENANT. 

(Where deficiency of lands.) A deed purports to convey 

300 acres of land by specific bounds; only 200 acres are in- 

cluded within the bounds; held that the bargainor is not liable 

on his covenant of warranty for the deficiency. Allison v. 

Allison, 1 Yerger, 16. 

(Eviction must be alleged in the declaration.) In an action of 

covenant upon a warranty of title to land, it is not sufficient 

breach, to allege in the declaration, ‘ that C, at the time of the 
executing, sealing and delivering the deed declared upon, had 
an older and better title to 25 acres of said tract, specified in 
said deed according to the courses thereof,’ — an eviction must 


— 


ww 


be alleged, as well as proved, in such a case, and if not so 
done the declaration is defective on general demurrer. Jb. 
(In the alternative.) When a covenant is in the alternative to 
perform one of two specified acts, at the option of the covenant- 
or; the covenant is not broken until an election of one by the 
covenantee, and notice thereof given to the covenantor. Har- 
mon v. Wilson & Crooke, 2 Yerger, 127. 


_ 


4. (Concurrent conditions.) Where A covenanted to pay or cause 
to be paid to B $200, for the consideration of his relinquish- 
ing to W. S.this title to50 acres of land; Held, that the 
making the relinquishment is not a condition precedent to be 
performed by B, but that the acts are to be done by each at 
the same time, and are concurrent conditions. Bradford v. 
Gray, 3 Yerger, 463. 

5. (Averment of readiness to perform.) An averment in the de- 
claration by the covenantor of a readiness to perform his part 
of the covenant, is sufficient, without pointing out the mode of 
performance. Ib. 

6. (Assignment of breach.) If there be one breach well assigned, 
the declaration cannot be reached upon demurrer, so as to de- 
feat plaintiff’s action, though the others should not be well as- 
signed. Carroll, Gov. v. Foster, 3 Yerger, 468. 

COUNTERFEIT NOTE. 

( Where note is pledged.) Pledging a counterfeit note which was 
to be redeemed at a future day, is not a passing, within the 
meaning of the act of assembly creating the offence. Gentry v. 
the State, 3 Yerger, 451. 
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DAMAGES. 

(Where they exceed the penalty of the bond.) Where the dam- 
ages assessed by the jury exceed the penalty of the bond, judg- 
ment can only be rendered for the penalty. Overall v. Bab 
son, 2 Yerger, 71. 

DEBT. 

1. (Where payment was to be in horses.) When the notes sued 
on was $133 33, to be paid in horses, held, that if the horses 
were not paid by the time stipulated, debt in the debet and 
detinet will lie. Bloomfield v. Hancock, 1 Yerger, 101. 

2. (Not maintainable.) An action of debt cannot be sustained 
upon a note payable in Tennessee currency, or to be discharged 


Ui 


in Tennessee currency. Hicklen v. Tucker, 2 Yerger, 448 
DEED. 
( Time of taking effect. A deed acknowledged by the bargaino1 


takes effect from the date of acknowledgment, and not from 
the date or delivery of the deed. Robertson v. Sullivan, 2 
Yerger, 91. 

[This is a statute provision in Tennessee. 

DEMURRER. 

(Profert of a promissory note.) In a suit upon a promissor’ 
note, the declaration must make profert of it, or it will be 
defective on special demurrer. Everly v. Marable, 2 Yerger 
113. 

DEPOSITION. 

(Properly rgected.) Where a party was notified to attend a 
the taking of a deposition on the Saturday before court, and 
attended accordingly, but it was not taken; and he was given 
to understand that it would not be taken; but was afterwards 
notified to attend in the forenoon of the following Monday 
being the last day of the vacation, and also the day of the 
annual election of state officers, at which time he did noi 
attend; it was held that the deposition, taken under these 
circumstances, was very properly rejected. Ulmer v. Hills, 8 
Greenleaf, 326. 


DETINUE. 
( Executor.) An action of detinue cannot be sustained against 
an executor or administrator as such. The action will lie 


against them as against other individuals, upon their own 
wrongful detention. Jones & Glass v. Littlefield, 3 Yerger, 
33. 

DEVISE. 

1. (Power to sell.) A devised as follows: ‘I will and bequeath 











1834. ] Digest of Recent Decisions. 433 


that the plantation I now live on, be sold by public or private 
sale, and the proceeds thereof be laid out in land in the Indiana 
Territory, and the right vested in my negroes, to whom I give 
their entire freedom, and the settling them on the above named 
land, under the direction of my executors. Held, that the 
legal estate was not vested in the executors, but that they had 
a bare power to sell. Hope v. Johnston, 2 Yerger, 123. 

2. (Where two of the devisees have died.) A father devised to his 
son one third of all his real estate, and to three of his daughters 
the remaining two thirds; two of the daughters died during 
the life of the testator. Held, that the land devised to the two 
deceased daughters did not lapse, nor did it go to the surviving 
daughter by survivorship; but that the son, the surviving 
daughter, and a daughter to whom no land was given by the 
will, took equal portions of the shares of the deceased daugh- 
ters, as their heirs, and not as heirs of the testator. Rhodes v. 
Holland, 2 Yerger, 341. 

3. (Absolute property given.) A devised as follows: Ist. ‘It is 
my will that my beloved wife have all my estate, real and per- 
sonal, during her life,’ &c. 2d. ‘It is my will, that my wife, 
at her death, may have full power and authority to dispose of 
all my personal property, money, bank stock, &c. (my negroes 
excepted,) in any manner she may think proper.’ It was held, 
that this bequest gave to the wife the absolute and unqualified 
property in the personal estate, (slaves excepted,) which upon 
her death, without a will, vested in her distributees. Darid 
& others v. Bridgman & others, 2 Yerger, 558. 

DOMICIL. 

(Of husband.) Where the wife left her husband, and returned, 
with her children and furniture, to her father’s house in the 
same town; and the husband, not being suffered to follow her, 
and having no property, sought employment in a neighboring 
town, intending to return and dwell with his wife whenever 
she should be reconciled to him, which was afterwards effected ; 
it was feld that his domicil remained in the town where his 
family had continued to reside. Waterborough v. Newfield,8 
Greenleaf, 203. 

DOWER. 

(Divorce in Kentucky and marriage in Tennessee.—Conflict of 
laws.) By the law of Kentucky, a divorce obtained in that 
state does not release the offending party from the pains and 
penalties of bigamy, if he or she afterward marry. In this 
case the plaintiff was married in Kentucky —and was there 


37* 


. 
~ 
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divorced, (she being the offending party;) she afterwards re- 
moved to and married in this state; held, that the marriage 
vas legal; and that she was entitled to dower out of the lands 
her husband died seized and possessed of. Dickson v. Dick- 
son’s Heirs, 1 Yerger, 110. 

EJECTMENT. 

(Record of former judgment.) ‘The record of a former judgment, 
in which the value of defendant’s improvements is adjudged to 
him, and which remains unpaid, is no bar to another ejectment 
for the same land, between the same parties. Maxwell v 
King’s lessee, 3 Yerger, 460. 

EQUITY. 

1. ( Rehearing.) As a general rule, where a rehearing is grante 
the court will not permit an examination of testimony at larg: 
no proof will be admitted, but what was heard, or ought 
have been heard, at the original hearing. Scales vy. Nichols ¢ 
Scales, 2 Yerger, 140. 


. (Specific performance.) A court of equity will not decree t! 


i) 


specific performance of a contract, where the party seeking t 
enforce it, has lain by for a great length of time without asser 
ing his right. Craig v. Leiper, 2 Yerger, 193. 

3. (Plea of purchaser for valuable consideration.) The plea of 
purchaser for a valuable consideration without notice, 
aver, that the vendor was seized in fee, or pretended to | 
seized in fee, and without such averment the plea is bad. J 

4. (Inadequacy of price.) A sale of land made by a trustee wi! 
be set aside in equity, if the price is grossly inadequate, 
where the land was worth $500, and was sold for $50. Wrig 
v. Wilson, 2 Yerger, 294. 

5. (Assignee of bond charged upon land.) Where a bond for t! 
purchase money of land stated that the land was to be subje 
to the payment of the bond, the assignee of the bond may 
enforce the lien in equity. Eskridge v. M’Clure & Walker, 
Yerger, 84. 

6. ( Rescinding of a contract on account of fraud.) When A sold 

to B a judgment on C, who was known to both to be insolvent 

“and falsely represented that C had promised to pay the judg 

ment in plank, which was ready at his, C’s saw mill, whenever 
applied for: held, that this was such a falsehood and fraud a 
would be sufficient in equity to rescind the contract. Pearcy 
v. Huddleston, 3 Yerger, 36. 

. (Bill for discovery.) A bill for discovery comes too late after 
a trial at law; it should have been filed pending the suit at 


~} 
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law, that the facts disclosed in the answer might have been 

used as evidence before the jury. Thurmond v. Durham, &§c. 

3 Yerger, 99. 

Where complainant is guilty of fraud as.to part of his proof.) 
If in the establishment of an honest and clear right, a com- 
plainant is guilty of fraud or perjury as to some part of his 
proof, independent of which, there is sufficient unexceptionable 
evidence to establish his claim, the court will not, on account 
of such misconduct, refuse him its aid. Goodwin v. Hunt, 3 
Yerger, 124. 

ERROR. 

(Record.) If the record show, the traverse jury was sworn, but 
it is omitted to state, that they were ‘then and there sworn,’ it 
is not a sufficient cause to reverse the judgment. M’Clure v. 
The State, 1 Yerger, 206. 

ESCAPE. 

1. (Debt lies for.) The action of debt lies in this state for the 
escape of a debtor in execution ; and the plaintiff will be enti- 
tled to recover the whole amount of his debt and costs. Ful- 
lerton v. Harris, 8 Greenleaf, 393. 

2. (Where bond was signed by the debtor and sureties, and after- 
wards filled up by a third person.) Where a blank bond, for 
the liberty of the prison was signed by the debtor and his 
sureties, and the approval of two justices of the quorum was 
certified thereon; and all the blanks were afterwards filled up 
by a third person, by verbal authority from the obligors; it 
was held that this was a good bond against them; and that the 
approval, however irregular, was sufficient to justify the gaoler 
in enlarging the prisoner. Jb. 

3. Whether debt for the escape of an execution debtor lies against 
one exercising the office of gaoler de facto, but not de jure,— 
queare. Ib 

EVIDENCE. 

1. (Declarations of a deputy.) In an action against the sheriff 
for the misfeasance of his deputy in the service of an execution, 
the declarations of the deputy are admissible in evidence 
against him. Savage v. Balch, 8 Greenleaf, 27. 

2. (Impeachment of a witness.) Where it is attempted to im- 
peach a witness by proof of contradictory statements made by 
him out of court ; he cannot be supported by the party calling 
him, by proof of other declarations out of court agreeing with 
his testimony on the stand. Ware v. Ware, 8 Greenleaf, 42 

3. (Opinions of opposing party.) Where, upon the probate of a 
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will, the question is upon the sanity of the testator, the opinions 
of the opposing party upon that question, in favor of his sanity, 
expressed out of court, may be given in evidence by the 
executor, in support of the will. 20. 

(Identity of person.) In an indictment for adultery, a copy 
of the record of the marriage, though admissible in evidence, 
is not sufficient to establish the factof the marriage, without 
proof of identity of the person. Wedgwood’s case, 8 Greenleaf, 
fv. 


. (Entry under a deed not recorded.) An entry under a deed not 


recorded, followed by continual visible occupancy, is only 
implied notice of a change of property ; but is not equivalent 
to the registry of the deed. Hewes v. Wiswell, 8 Greenleaf, 
94. 

(Copy of title-deed read in evidence.) The demandant in a 
real action, having produced an office-copy of his title-deed, 
and proved that the original once existed, and was genuine, 
and that the subscribing witnesses were out of the jurisdiction ; 
and having made affidavit of the loss of the original ; was per- 
mitted to read the copy in evidence. Jb. 


. (Payment of taxes proved by parol.) The payment of taxes 


on land, as an act of ownership, may be proved by parol, with- 
out production of the assessments, or of the collector’s tax 
books. Dennett v. Crocker, 8 Greenleaf, 239. 

(Master of vessel witness against owner.) The master of a 
vessel, having, in a foreign port, borrowed money on the credit 
of the owner, for the necessary purposes of the voyage, is a 
competent witness for the lender, in a suit against the owner 
of the vessel to recover the money borrowed, though he may 
have drawn a bill of exchange on his owner for the amount. 
Descadillas v. Harris, 8 Greenleaf, 298. 

(Possession by vendor of a thing sold.) Subsequent possession 
by the vendor, of the thing sold, is never taken as conclusive 


‘evidence of fraud; but is to be considered by the jury in con- 


nexion with any explanatory proof which may be adduced. 
Ulmer v. Hills, 8 Greenleaf, 326. 


10. (Parol evidence as to payment of the purchase money.) 


Whether, if a deed declare the purchase money to have been 
paid by A, parol evidence is admissible to show that it was in 
fact paid by B so as raise a resulting trust in favor of B— 
quere. Gardiner Bank v. Wheaton, 8 Greenleaf, 373. 


11. (Record.) When the plaintiff introduces a record as evi- 
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dence, the defendant is entitled to have the whole of it read. 
Duncan & Fisk v. Gibb’s Lessee, 1 Yerger, 256. 

12. (Judgment.) A*judgment recovered against the executor is 
no evidence against the heir. Neal v. M’Combs, 2 Yerger, 10. 

13. (Protest of a captain and crew.) The protest of the captain 
and crew of a boat is not admissible evidence to prove that the 
loss or damage to the cargo happened in consequence of a 
violent storm. Doherty v. Farris, 2 Yerger, 73. 

14. (Judgment against purchaser.) A verdict and judgment had 
against a purchaser, cannot be read in evidence in a suit by 
the purchaser against his vendor on the warranty, unless the 
vendor was notilied of the existence of the suit, so that he could 
defend if he chose. Stephens v. Jack, 3 Yerger, 403. 

EXECUTION 

1. (Not discharged by the seizure of land.) A judgment debtor 


is not discharged by the seizure of land in execution, as he 


would be by the seizure of his goods; because the title to 


L 


the land is not changed but bya return of the officer, showing 
compliance with the requisites of law, and made matter of 
ord, as the statutes require. Chandler v. Furbish, 8 Green- 
leaf, 408 
temainder in slaves.) A remainder in slaves cannot be 
levied on and sold by execution at law. Allen v. Scurry, 1 


3. (Tools of a mechanic.) The tools of a mechanic may be 
levied upon to satisfy a judgment against him whilst he is 
using them. Bell v. Douglass & Dickson, 1 Yerger, 397. 
(Caveat emptor Caveat emptor is the rule in relation to land 
sO d by execution. H nde rson V. Overton, 2 Yerger, 394. 


= 


5. (Vested remainder.) A vested remainder in land may be 


levied on and sold by virtue of an execution, founded on a 
judgment against the remainderman. Kelly vy. Morgan’s 


lessee. 3 Yerger, 437. 
<XECUTORS AND ADMINISTRATORS. 
1. (License to sell.) Whether license to sell to defray charges 


— 


of administration only, can be granted where the testator died 
before the separation of Maine from Massachusetts, and the 
rights of heirs and creditors were vested under the laws of the 
latter state; —quere. Nowell v. Nowell, 8 Greenleaf, 220. 

2. (Suit by administrator in another state.) Where an adminis-~ 
trator in another state appointed an agent in this, who received 
money belonging to the estate; it was Aeld that he might main- 
tain an action for this money, against the agent, without taking 
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out letters of administration here, the claim not being in his 
representative capacity. Barrett v. Barrett, 8 Greenleaf, 246. 

3. (Accord and satisfaction.) If an intestate at his death is in- 
debted to a bank by note under seal, and his administrator 
renews the note, signing his name thus: ‘A B, administrator of 
C D dee’d.;’ the renewed note is an accord and satisfaction of 
the old note, and the debt became the debt of the administra- 
tor. Erwin & Bass v. Carroll, 1 Yerger, 145. 

4. (Assent to a legacy.) The assent of an executor to a specific 
legacy before he proves the will and enters into bond and 
security, will not pass the legal title in the specific bequest. 
Martin and wife v. Peck, 2 Yerger, 298. 

EXTORTION. 

(By an officer.) If an officer receive the fees due for collecting 
money on an exécution, when in fact he did not collect it, the 
money being paid to the plaintiff by the defendant, it is extor- 
tion, although he had the execution in his hands previous to 
the payment. Cross v. The State, 1 Yerger, 261. 

FERRY. 

( Use of water courses and their banks.) The right to the use of 
water courses, for the purposes of passage and navigation, by 
the citizens of one state within the jurisdiction of another, is 
an easement subject to common use; and the same is true of 
the banks of those streams. Corporation of Memphis v. Over- 
ton, 3 Yerger, 387. 

FLATS. 

1. (Title of riparian proprietors.) The colonial ordinance of 
1641, extending the title of riparian proprietors to low water 
mark, though originally limited to the Plymouth colony, is part 
of the common Jaw of Maine; and is applicable wherever the 
tide ebbs and flows, though it be fresh water, thrown back by 
the influx of the sea. Lapish v. Bangor Bank, 8 Greenleaf, 85. 

2. (Who is a riparian proprietor.) Where the grantee is bounded 
by ‘high water mark,’ he is not a riparian proprietor, and 
therefore not entitled to the benefit of the ordinance. Aliter 
where he is bounded by ‘the stream.’ Jb. 

FRAUDULENT CONVEYANCE. 

(Possession of vendor upon a sale, a badge of fraud.) Upon a 
sale of goods by deed absolute on its face, if possession do not 
follow and accompany the deed, it is prima facie evidence of 
fraud, and not fraudulent per se. Callen v. Thompson, 3 
Yerger, 475. 
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FRAUDS. 


1. (Avoidance of a bond.) False and fraudulent representations 
as to the quality or title of property (which forms the considera- 
tion of a bond or obligation) will not avoid it at Jaw; the party 
injured must resort to a court of equity for relief. Armstrong 
v. M Connell, 1 Yerger, 33. 

2. (False representation of a horse. Relief in equity.) Where 

A falsely and fraudulently represented his horse to be sound, 

when he was unsound, and thereby induced B to purchase 

him, for which B gave his note— held, that before payment of 
the note, B was entitled to relief in equity, against A or his 

assignee with notice. King v. Baker & Street, 1 Yerger, 450. 

3. (Estoppel from setting up title.) Where A, having title to 
land, stands by and knowingly permits another to purchase it, 
without making his claim known, he is estopped from after- 
wards setting up his title. Henderson v. Overton, 2 Yerger, 
394. 

FRAUDS, STATUTE OF. 

(Sale of an equitable title.) The sale of an equitable title to land 
must be in writing. Newnan v. Carroll & others, 3 Yerger, 
18. 

GIFT. 

( Delivery.) Delivery is not essential to the validity of a gift, 
where it is evidenced by a deed in writing. Caines & wife v. 
Marley, 2 Yerger, 582. 

GUARANTY. 

1. (Collateral. Notice of acceptance.) A trader in Maine, being 
about to purchase goods in Boston, exhibited and delivered to 
the seller a letter from his friend in Maine, addressed to him- 
self, containing among other things the following : — ‘ For the 
amount of such goods as you wish to purchase on six months 
credit, not exceeding one thousand dollars, I will guaranty at 
two and a half per cent. ;’ — upon tlie faith of which he ob- 
tained goods, giving him therefor his promissory note payable 
in six months with grace. It was held that this was not an 
authority to the purchaser to bind the writer at all events; nor 
was the purchaser thereby constituted his agent for the purpose 
of receiving notice of its acceptance; but that it was merely a 
case of collateral guaranty, in which seasonable notice of ac- 
ceptance was necessary, in order to charge the guarantor. 
Bradley v. Carey, 8 Greenleaf, 234. 

2. A guaranty, indorsed on the back of the note of a third person, 
and signed by the guarantor, in these words, ‘On the 25th 
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December, 1824, we bind ourselves to see the within note paid,’ 
is a good promise within the act of 1801, ch. 25, sec. 1. Tay- 
lor & Williams v. Ross, 3 Yerger, 330. 

3. (Demand and notice.) Upon such a guaranty, a demand of 
the maker, and notice of non-payment to the guarantor, are 
not necessary to charge the guarantor: the promise is absolute 
Ib. 

GUARDIAN. 

(Changing personalty into really.) A guardian or executor has 
no power to change the personal property of an infant into 
realty. If it is done, and the infant dies before twenty-one, a 
court of equity considers it as personal property, and will 
divest the legal title out of the heirs and vest it in the distri- 
butees. Roberts & wife v. Jackson’s heirs, 3 Yerger, 77. 

HUSBAND AND WIFE. r 
Where slaves are given to a wife, &c.) Where slaves are given 


> 


¢ 


to a wife for her life, and after her death to her children, the 
husband may dispose of the wife’s interest. Merrill & others 
v. Johnson & others, 1 Yerger, 71. 

INDICTMENT. 

1. (Where the time alleged was too broad.) An indictment was 
for selling ‘ wine, beer, ale, cider, brandy and rum, and other 
strong liquors’ by retail, diversis diebus from a certain day to 
another day expressed, without license; and the defendant was 
found guilty of the whole matter; whereas the selling of beer, 


ale and cider by retail, during a portion of the time alleged, 
was not unlawful; yet the conviction was held well. But- 


man’s case, 8 Greenleaf, 113 
2. (Forging a receipt.) An indictment for forging a receipt must 
charge, that the person, to whom tl 


e receipt purported to be 
given, was indebted to the person whose name was forged 
Rice v. The State, 1 Yerger, 432. 

3. (Exceptions in statutes.) Where a statute contains provisions 
and exceptions in distinct clauses, it is not necessary to state 
in the indictment that the defendant does not come within 
them. Matthews v. The State, 2 Yerger, 233. 

4. (For frequenting houses of ill fan An indictment for a 
nuisance in frequenting houses of ill fame, must charge, that 
the defendant, knowing the house to be a house of ill fame, 
did openly, and notoriously haunt and frequent the same 
Brocks v. The State, 2 Yerger, 482 

5. (For drunkenness.) An indictment for open and notorious 
drunkenness need not charge that the defendant was a com- 
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mon drunkard ; an averment that he was openly and notori- 
ously drunk on divers days, &c. is sufficient. Tipton v. The 
State, 2 Yerger, 542 

(Vi et armis.) It is not a sufficient cause to arrest the judg- 
ment, that the offence is not charged to have been committed 


~_ 


with force and arms. Jb. 

7. (Counterfeit note.) The indictment charged the defendant 
with fraudulently passing a counterfeit note ; the note was in 
these words: ‘ This note of seventy-five cents is payable to the 
bearer, at the treasury of North Carolina, agreeably tothe act 
of 1823, ch. 7. J. Haywood, public treasurer.’ Held, that 
the indictment should have averred the existence of the act 
referred to in the note, and that, by the terms of that act, the 
treasury of North Carolina was bound to pay the note. TJuit 
v. The State, 3 Yerger, 449. 

8. (Forcible taking, where title was claimed.) It is not compe- 
tent for a defendant, indicted for forcibly taking property from 
the possession of another, to show title to the property upon 
the trial of the indictment. Black, Bates §& Parmington v. 
The State, 3 Yerger, 588. 

INFANT. 

1. (Ratification of a voidable contract.) The voidable contract 
of an infant may be ratified, after he comes of age, by his 
positive acts in favor of the contract; or by his tacit assent 
under circumstances not to excuse his silence. Lawson v. 
Lovejoy, 8 Greenleaf, 405. 

2. (Fine and costs.) An infant’s property is liable to satisfy the 
fine and costs adjudged against him upon a conviction for a 
crime or misdemeanor. Beasly v. The State, 2 Yerger, 481 

JUDGMENT 

1. (Improperly arrested.) Where the judgment is improperly 
arrested, and the prisoner discharged, such judgment of dis- 
charge may be reversed upon error, and judgment on the con- 
viction will be rendered on the defendant. Séate v. Norvel/, 2 
Yerger, 24. 

2. (Uncertain and informal.) A judgment, that the plaintiff re- 

cover of the defendant according to the provisions of the act of 

assembly in such case made and provided, the sum of, &c. is 
uncertain and informal, and will be reversed upon writ of 

error. Harman v. Childress, 3 Yerger, 327. 

(Necessary certainty.) A judgment must be certain, and 

contain within itself sufficient precision to enable the clerk to 
VOL. XII.—NO. XXIV. 38 


~ 


-—~ 
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issue an execution by inspection of it, without reference to 
other entries. Boyken v. The State, 3 Yerger, 426. 

JURISDICTION. 

(When a judgment will be disregarded.) If a claim be set up 
under the sentence or judgment of another court, this court 
will examine into the jurisdiction of that court; and if that 
court had not the jurisdiction or power, which it assumed to 
exercise, its sentence or judgment will be disregarded. Hodge’s 
lessee v. Deaderick’s e2’ors. 1 Yerger, 125. 

JUROR. 

1. (Waiver of challenge.) If a good cause of challenge lies 
against a juror, and the cause of exception exists before he is 
sworn, the party who objects to him must challenge him — 
otherwise the objection is waived. M’Clure v. The State, 1 
Yerger, 206. 

2. ( Cause of challenge.) Where the person summoned as a juror, 
from conversing with the witnesses, or hearing them speak on 
examination before a magistrate, formed or expressed an 
opinion, it is a sufficient cause of peremptory challenge. Rice 
v. The State, 1 Yerger, 432. 

JUSTICE OF THE PEACE. 

(Ministerial act.) In issuing a warrant under Stat. 1821, ck 
122, sec. 18, for the removal of a pauper out of the state, who 
has no settlement therein, the magistrate performs onl) 
ministerial act, no adjudication upon the question of settlement 
being required. Knowle’s case, 8 Greenleaf, 71. 

LANDLORD AND TENANT. 

(Res inter alios acta.) M. made a lease to H. of a mill and 
other premises, with certain special agreements respecting re- 
pairs; the rent for which, when ascertained, was agreed to be 
paid ts S., to whom the premises had been mortgaged by M 
On the same day M. assigned the lease to one T’. who after- 
wards drew an order on the lessee in favor of S. for the pay- 
ment of whatever sums might be found due for rent; which 
was accepted. Afterwards T. and H. entered into an arbitra- 
tion of the various subjects of rent, expenses and repairs, pur- 
suant to the statute;—on which judgment was rendered in 
favor of T. for the balance found due by the award. In a sub- 
sequent suit by S. against H. for the use and occupation of 
the premises, H. tendered the amount of this judgment; but 
it was held that S. was not bound by the account thus adjusted 
by the referees, it being res inter alios acta. Smith v. Hall, 
8 Greenleaf, 348. 
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LIMITATIONS. 

1. (Language to take a case out of the statute.) A recognizance 
having been taken in too large a sum, by the fraud of the 

- conusee, and satisfaction had by extent on the land of the debt- 
or, the latter applied to the creditor to refund the excess, who 
replied that if there was any mistake he would rectify it, but he 
knew of none. In an action of assumpsit brought to recover 
this excess, to which the general issue and the statute of limita- 
tions were pleaded, it was he/d that this language of the credit- 
or, the fraud being proved, was sufficient to take the case out 
of the statute. Morton v. Chandler, 8 Greenleaf, 9. 

= s Conflicting grants of lands.) Two grants cover in part the 
same land; a possession has been held under the younger title 
more than seven years, but the part, actually occupied, was not 
included in the bounds of the elder title ; it was held, that the 
owner of the elder title was not bound by the act of limitations. 
Talbot v. M Gavock’s Lessee, 1 Yerger, 262. 

3. (Beyond seas.) A plaintiff who resides out of the limits of 
the state, is not ‘ beyond seas,’ within the meaning of the ex- 
ceptions in the act of limitations of 1715, ch. 27, sec. 9. Pike 
v. Greene, 1 Yerger 165. 

sALMITATION, STATUTE OF. 

( Siat. 21 Jac. l, in force in Tennesse é.) The statute of limitation, 
21 Jac. 1, ch. 16, sec. 3, is in force in Tennessee, and bars 
actions of debt grounded upon any lending or contract, with- 
out specialty, after six years from the time of action accrued or 
fallen. Tisdale v. Munroe, 3 Yerger, 320. 

LIBEL. 

(Publication.) Evidence which shows a libel came to the hands 
of the person libelled, or to another who read it, will be a suffi- 
cient publication on an indictment for a libel. Swindle v. the 
State, 2 Yerger, 581. 

MANSLAUGHTER. 

1. The felonious slaying of a slave, without malice, is manslaugh- 
ter. Fields v. The State, 1 Yerger, 156. 

2. (Arrest with warrant withoul a seal.) If an officer attempt to 
arrest a party by virtue of a warrant without a seal, he proceeds 
at his peril; and if he is killed by the party, it is only man- 
slaughter. Tacket v. State, 3 Yerger, 392. 

MILITIA. 

1. (Exempt.) The hostler at a stage-tavern, though in the ser- 
vice of the mail contractors, and regularly employed in chang- 
ing the post horses on the great daily route, and occasionally 
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driving the mail stage, is not within the act exempting stage- 
drivers from military duty. Littlefield v. Leland, 8 Greenleaf, 
135. 

2. (Liability to do military duty.) It is not the enrollment of a 

citizen on the muster roll of a local militia company, but it is 

his residence within its limits, which renders him liable to d 

military duty therein. Such residence is therefore a materia! 

fact to be proved by the clerk, in every action for a penalty for 
neglect of military duty. Whitmore v. Sanborn, 8 Greenleaf 

310. 

( Allegation of enlistment.) In a suit for a fine for neglect of 

military duty, if it be alleged that the defendant belonged t 

the company, and was liable to train therein ; or, was duly en 

rolled therein; this is a sufficient allegation of enlistment 

Bullen v. Baker, 8 Greenleaf. 390. 

4. (Evidence of enlistment.) The proper evidence of enlistment 
in a company raised at large, is the signature of the party en- 
listing himself. 0. 

MILLS. 

1. (Nuisance.) If, in an ancient mill, a new and different m: 

chine is erected, of another description, the operation of whic! 

is a nuisance to the mills below; the antiquity of the mill itself 
affords no protection to the new machine erected within it, bu 

the latter is to be regarded as an original and independent mil! 

Simpson v. Seavey, 8 Greenleaf, 138. 

(Nuisance.) In order to constitute a mil].a nuisance, as erect 

ed upon tide waters, it should appear to stand within the flow 

of common and ordinary tides. 6. 

MORTGAGE. 

1. (Where mortgage was settled by surety.) Where land, bein; 

mortgaged, was afterwards sold by the mortgagor, the grante« 

agreeing to pay off the mortgage and giving to the creditor his 
own notes with a surety, as collateral to the original debt, which 
still subsisted; and the surety in this new security was after- 
wards sued, and the demand settled by compromise for a muct 
less sum, the party being poor and the debt doubtful; and th: 
grantee of the mortgagor being present and not objecting ; — 
it was held that the mortgagee was accountable for no mor: 

than he actually received; but that out of this sum the costs o 

suit should not be deducted. Johnson v. Rice, 8 Greenleaf. 

157. 

(Release by mortgagee of title to part of the premises.) If th 
mortgagee release to a stranger his title to part of the mort 


oe) 


rh) 
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gaged premises, with the assent of the mortgagor, the residue 
of the land is still charged with the whole debt. Jb. 

(Release by mortgagee of title to part of the premises.) But 
if the mortgagor alien the land in severalty to divers purchas- 
ers, and the mortgagee release to one of these without the as- 
sent of the others, his lien is pro tanto extinguished. Ib. 

( Written promise to reconvey lands.) V. conveyed to O. cer- 
tain lands, and at the same time took from QO. a written pro- 
mise, not under seal, to reconvey the same land to V. upon the 
payment of certain moneys by a certain day. Hereupon it 
was held that the written promise did not constitute a mortgage ; 
— that the time of payment was material, and to be regarded as 
of the essence of the contract, even in equity; — and that after 
the day had elapsed, without payment, V. had not an attacha- 
ble interest in the premises, under any law of this State. 
French v. Studivant, 8 Greenleaf, 246. 

(Sufficient assignment of a mortgage.) Where land is conveyed 
in mortgage, and no separate obligation is given for payment of 
the money, a deed of quitclaim and release of the land, from 
the mortgagee to a stranger, is sufficient to assign the mort- 
gage, and all his rights and interest under it. Dorkry v. No- 
ble, 8 Greenleaf, 278. 

(Avoidance by creditors of an assignment.) If such assign- 
ment be made before entry for condition broken, and without 
consideration, — whether the creditors of the mortgagee can 
avoid it, they having no right to levy on the land as his pro- 
perty, —quere. * 1b. 

(Tender to discharge a mortgage.) ‘Tender to discharge a 
mortgage must be made to him who has the legal estate, and 
the right to reconvey. Therefore where the mortgagee has as- 
signed all his interest to a stranger, of which the mortgagor has 
actual or implied notice, the tender must be made to the as- 
signee. Ib. 

(Lien created by the attachment of an equity of redemption.) 
The lien created by the attachment of a right in equity of re- 
demption is not always limited to the amount of the judgment 
to be recovered; but may extend beyond that, to the whole 
amount for which the right may be sold by the sheriff. Gilbert 
v. Merrill, 8 Greenleaf, 295. 

Therefore, where a right in equity, while under attachment, 
was sold by the mortgagor to a stranger ; after which judgment 
was recovered against the mortgagor, and the right in equity 
was duly sold on execution, by the sheriff, for a much greater 

38* 
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sum than the amount of the execution ;— it was held that the 
assignee of the mortgagor could not discharge the lien created 
by the attachment, by a tender of the amount of the judgment 
and costs; but must tender the whole sum which was paid by 
the purchaser at the sheriff's sale. Jb. 

10. (Whether a mortgage.) A conveyed a tract of land to B, by 
an absolute deed, and B gave a bond of the same date, reciting 
the conveyance, and covenanted that B, so soon as A paid 
him $400, with legal interest thereon, and costs and charges 
would reconvey to A, by a quitclaim deed, provided the money 
was paid in 12 months. Held, that this constituted a mort 
gage between the parties, and not an absolute sale, with liberty 
to re-purchase. Hammond v. Hopkins, 3 Yerger, 525. 

MURDER. 

( Duel.) By the common law, independent of any act of assem- 
bly, it is murder for one man to kill another in a duel. Smith 
v. The State, 1 Yerger, 228. 

NEW TRIAL. 

). (Where a juror was an Atheist.) It is not a good cause for a 
new trial, that one of the jurors who tried the cause was an 
Atheist; and that fact, (as evidenced by the affidavit of th 
defendant) unknown to him until after the juror was sworn 
MI’ Clure v. The State, 1 Yerger, 206. 

2. (Cause for setting aside a verdict.) Where a juror is no‘ 
satisfied of the guilt of the prisoner, but assents to a verdict of 
guilty under an impression (suggested by his fellow jurors 
that the Governor would pardon the defendant, if the jury 
recommended it: held, that this was sufficient cause to set 
aside the verdict. Crawford v. The State, 2 Yerger, 62. 

OVERSEERS OF THE POOR. 

( Authority.) “Overseers of the poor have no authority, as such 
to intermeddle with the property of persons who receive relief 
from their towns as paupers. Furbish v. Hall, 8 Greenleaf, 
315. 

PARTNERSHIP. 

J. (Whatis.) Where four out of five tenants in common of a paper 
mill, for the more convenient management of their business, 
entered into an agreement that one of their number should be 
sole manager, foreman and book-keeper, another should per- 
form general labor in the mill, another should be engineer, 
and the fourth should ‘ collect stock and market the paper,’ at 
fixed compensations to each; —it was held that this consti- 
tuted a partnership of those who signed it, in the business of 
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making and vending paper; and that a promissory note, given 
for stock, in the name of the company, by the party appointed 
to the charge of that department, was binding on all the parties 
to the agreement. Doak v. Swan, 8 Greenleaf, 170. 
(Authority to execute a deed.) When one partner executes a 
bill single or deed in the name of the firm, the partnership is 
not bound, although it was executed for a partnership debt. 
Nunnelly v. Doherty, 1 Yerger, 26. 


te 
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(Individual debts.) When a partner executes a note under 
seal for a debt of the firm, without authority from the other 
partners to execute in their name, the partnership debt is ex- 
tinguished, and it becomes the individual debt of the partner 
Waugh & Finley v. Carriger, 1 Yerger, 31. 

4. (Individual debts.) And when the same partner afterwards 
takes up the note originally given, and gives a new note not 
under seal for the same debt, together with the price of other 
goods purchased for the benefit of the firm, the holder can 
recover of the firm the amount due for the goods subsequently 
purchased, but for the other he cannot —the liability of the 
partnership having been extinguished by the first note, and it, 
becoming an individual debt, cannot be revived by such part- 
ner by giving a new note in the name of the partnership. 

PAYMENT. 

(Judgment for B and C paidto B.) A suit is commenced, and 
jadgment obtained in the name of A for the use of B and C — 
it was he/d, that although B and C were not partners, yet a 
payment of the judgment to either would be a satisfaction of it, 
unless the defendants were notified by one, not to pay the 
other more than his proportion of the judgment. Erwin, 
M Laughlin § Co. v. Rutherford & Murray, Ez’r. &c. 1 
Yerger, 169. 

PENAL LAW. 

( Of a sister state.) 'The-penal laws of a sister state can have no 
operation or effect beyond her own territorial limits or jurisdic- 
tion; they therefore cannot be noticed or enforced in the courts 
of this state. Dickson v. Dickson’s Heirs, 1 Yerger, 110. 

PERJURY. 

To commit perjury in swearing to a plea of ‘non est factum,’ 
upon a trial before a justice of the peace, it is necessary that 
the plea should be in writing, and signed by the party who 
pleads it. The State v. Steele, 1 Yerger, 394. 

PLEADING. 


1. ( Traverse.) Where the plaintiff, in assumpsit for use and 
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occupation, alleged himself to be sole owner of the premises 
by assignment from M., and the defendant pleaded that M. was 
the legal owner, with whom he had entered into a rule of sub- 
mission of the same subject-matter, pursuant to the statute, on 
which judgment had been rendered against the defendant, the 
amount of which, with costs, he now tendered to the plaintiff 
as a subsequent assignee of M’s. claim for rent ; — the plea was 
held ill for want of a traverse of the plaintiff’s title as set forth 
in the declaration. Smith v. Hall, 8 Greenleaf, 348. 

. (Statute of limitations.) Where a new promise is relied on as 
an answer to the plea of the statute of limitations, the declara- 
tion is founded on the original cause of action; and the new 
promise is set forth in the replication, or adduced in evidence. 
Barrett v. Barrett & al. 8 Greenleaf, 353. 


. (Abatement for non-joinder.) In debt on a judgment of the 
Superior Court of Georgia, the defendant pleaded in abatement 
that the judgment was rendered against him and another, who 
was still living, at Boston in Massachusetts; and on demurrer 
the plea was held ill; for that the other living out of the state, 
the action was well brought against the one alone. Hall v. 
Williams, 8 Greenleaf, 434. 

(Averment of notice.) When the obligor has an election to 
pay the sum specified in the bond, in property to be delivered 
within a specified time, at one of several places —Aeld, that a 
plea by the defendant that the property was ready at one of 
the places, without averring that the plaintiff had notice 
thereof, is insufficient. Grimes v. Bartee, 1 Yerger, 294. 
(Tender.) A tender of property in discharge of the condition 
of a bond or note, made after the same is due and before the 
suit is instituted, is no defence to the suit or action. Jb. 
(Omission of Christian name of plaintiff.) If the Christian 
name of a plaintiff is omitted in a declaration, such declaration 
is defective and may be demurred to. Cain & others v. Kersay 
& M Mahon, 1 Yerger, 443. 

(Justifying a charge of perjury.) A plea justifying a charge 
of perjury, must be sustained by two witnesses, or one with 
strong corroborating circumstances. Coulter v. Stuart, 2 
Yerger, 225. 


. (Improper conclusion of plea or replication.) Where a plea, 
or replication improperly concludes to the country, the defect 
can only be taken advantage of by special demurrer. MW’ Kaimy 
v. Keller §& Pinker, 3 Yerger, 432. 
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PRACTICE. 

1. (Motion to reject an award ) To sustain a motion for the rejec- 
tion of an award, on the ground that improper testimony was 
admitted by the referees, it is not enough to show that such 
testimony was admitted, unless it also appear that it was ob- 
jected to by the party. Patten v. Hunnewell, 8 Greenleaf, 19. 

2. (Demurrer to indictment.) Where a demurrer to an indict- 
ment for a misdemeanor is overruled, the defendant will not 
be permitted as a matter of right to plead to the indictment. 
Bennet v. The State, 2 Yerger, 472. 

PRINCIPAL AND AGENT. 

1. (Where agent sells to his own creditor.) Where one delivered 

his horse to a private agent, to be sold for the owner’s benefit, 
and the agent sold him to his own creditor, in payment of his 
own debt;—it was held that the owner’s property was not 
thereby devested, and that he might maintain replevin for the 

horse, even against a subsequent vendee. Parsons v. Webb, 8 
Greenleaf, 38. 

(Scope of the agency. Liability of principal.) Where one 
was constituted agent of the owners of a paper mill, to ‘make 
sale of the paper and collect stock;’ and he purchased a bale 
of cloth on credit, intending to sell it at a profit for the com- 
mon benefit, in exchange for paper-rags; for which he gave a 
promissory note in the name of the company ; it was held, that 
such purchase was not within the scope of his authority ; and 
that the owners were not bound. Thomas v. Harding, 8 
Greenleaf, 417. 

S ( Where agent exceeds his authority.) It is a general rule, 
where an agent exceeds his authority, if the principal takes a 
benefit under it, he cannot afterwards allege a want of author- 
ity. This rule is applicable to sovereign states as well as 
individuals. Blair & Johnston v. Pathkiller’s lessee, 2 Yerger 
407. 

PRINCIPAL AND SURETY. 

1. (Liability of surety of deputy sheriff.) The liability of the 
surety, in a bond conditioned for the official good conduct of a 


eo 


deputy-sheriff during bis continuance in office, extends as well 
to defaults committed after, as before, the death of the surety 

Green v. Young, 8 Greenleaf, 14. 

( Giving credit to the principal.) Where it was the usage of a 
bank to suffer the accommodation notes of its debtors to remain 
over-due, the interest being paid in advance at every return of 
the period of renewal, and one of its former directors, conusant 
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of the usage, and acquiescing in it, became surety on a note 
to the bank, which was afterwards suffered thus to lie over for 
more than two years, until the principal became insolvent ; — 
it was held that this was not such a giving of new credit to the 
principal as discharged the surety. Strafford Bank v. Crosby, 
§ Greenleaf, 191. 

RELEASE. 

(Extent of.) Where judgment is rendered for the whole penalty 
of a bond, to stand as security against further breaches; and 
upon a hearing in chancery a decree is made, that execution 
be issued for a lesser sum, being the amount of existing dam- 
ages ; and the plaintiff, in consideration of the payment of this 
sum, releases ‘the judgment’ without more saying ; — quere 


whether the release extends beyond the judgment or decree in 
chancery for the lesser sum. Adams vy. Gould, 8 Greenleaf, 
438, 

RIOT. 

(Arrest of judgment.) Where one of three persons indicted for 
a riot, is tried separately, and found guilty, and then a second 
is tried and acquitted, the court cannot arrest the judgment 
upon the finding of the jury upon the first. State v. Allison, 
3 Yerger, 428. 

SCIRE FACIAS. 

( When it lies.) A scire facias lies upon a decree in equity a- 
gainst an executor or administrator. Cox v. Executors of Coz, 
2 Verger, 305. 

SET OFF. 

1. ( When allowed.) A set-off will be allowed, wherever debt or 
indebtitatus assumpsit lies. Martin v. M’ Allister, 2 Yerger, 
111. 

2. (Judgment.) Whien the plea of set-off is found for the defend- 
ant, the judgment of the court is, that the amount so found, be 
set-off against so much found for the plaintiff, and that the 
plaintiff be barred from having his execution for the amount so 
set-off. 1b. 

SHERIFF. 

1. (Deputy.) A deputy-sheriff cannot deputize another to exe- 
cute a writ. Montgomery v. Scanland, 2 Yerger, 337. 

2. (Deputation.) A deputation by the sheriff must be filled up 
by him, with the name of the person who executes the writ; if 
it is left blank by him, and is afterwards filled up by his deputy, 
it is void, and confers no power to the person named to execute 
it. Jb. 
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SHIPPING. 


1. (Detention of vessel.) 'The owner of a minor part of a vessel 
having refused to consent to a proposed voyage, his share was 
appraised, and a bond given to him by the other owners, con- 
ditioned that at the end of the voyage, which was to the West 
Indies and back, they would restore him his share in the 
vessel, unimpaired, or, if she should be lost, would pay him 
the appraised value. Instead of returning her directly from 
the West Indies, they employed her several months in trade 
from thence to southern: ports and back, and thence home. 
Hereupon it was held,—that the obligee might maintain an 
action on the bond for the detention of the vessel; and that 
the rate for which she might have been chartered was a rea- 
sonable rule for the estimation of damages. Rodick v. Hinckley, 
8 Greenleaf, 274. 


w~ 


. (Authority of master to borrow.) The master of a vessel, being 
in a foreign port, has authority to borrow money on the credit 
of his owner for the necessities of the voyage, though the 
necessity arose from his own misconduct. Descadillas v. 
Harris, 8 Greenleaf, 298. 

SLAVES. 

‘Executory devise.) A devise to slaves, or for the use of slaves 
when set free, is valid as an executory devise. Hope v. John- 
son, 2 Yerger, 123. 

STATUTES. 

( Penalties.) Subsequent statutes which add accumulative penal- 
ties, or institute new modes of proceeding, do not repeal former 
penalties, without negative words. Bennet v. The State, 2 
Verger, 472. 

TENANTS IN COMMON. 

1. (Several liability.) If one of two tenants in common of a mill 
use it to the nuisance of a stranger, the other owner, not 
actually participating in the wrong, is not liable. Simpson v. 
Scavey, 8 Greenleaf, 138. 

2. Thus where four owned a saw-mill, in the body of which 
three of them erected a lath-mill for their separate use, the 
rubbish thrown from which obstructed the mills below, it was 
held, in an action of the case against all the owners of the 
saw-mill for this injury, that the fourth owner, having no 
interest in the lath-mill, was not liable. J0. 

3. (When they may be jointly sued.) If two persons own separate 

saws in the same mill, under each of which they severally 








452 Digest of Recent Decisions. [ Oct. 


erect separate lath-mills, for their several use, the rubbish 
thrown from which becomes a nuisance to the mills below; — 
whether they can be jointly sued for this nuisance, dubitatur 
Ib. 

TOWNS. 

(May release debts.) It is competent for a town, in its corporate 
capacity, by a vote of the majority, to release a debt, as well 
as to contract one. Ford v. Clough, 8 Greenleaf, 334. 

TRESPASS. 

1. ( Where court has no jurisdiction.) If the court rendering the 
judgment has no jurisdiction of the cause, the party, the officer, 
and all assisting in the execution of such judgment, are tres- 
passers. Stewart v. Roberts, 1 Yerger, 387. 

2. (Want of jurisdiction.) A obtained a decree against B, and 
was put in possession of the land, under it. He leased to C, 
who held possession for three years ; the decree was afterwards 
reversed for want of jurisdiction in the court rendering it 
held, that C could not be sued as a trespasser. Waller v. 
Condray, 2 Yerger, 171. 

TRUST AND TRUSTEE. 

1. (Contract voidable.) If a trustee, authorized to sell, enter 
into partnership with a third person, and contracts and conveys 
the trust fund to the partnership of which he is a member, the 
contract is voidable, and can be set aside by the cestwi que trust, 
though a fair price was given. Armstrong’s heirs v. Campbell, 
3 Yerger, 201. 

2. (Abandonment of a trust fund.) In order to constitute an a- 
bandonment, or waiver of a trust fund, there must be a clear, 
unequivocal, decisive act of the party to be benefited, evincing 
a determination not to accept the benefit designed for him. 
Breedlove & others v. Stump & others, 3 Yerger, 258. 

TRUSTS. 

(A state may be trustee in equity.) A state may be a trustee in 
equity; and, under the acts of 1780 and 1782, the state of 
North Carolina holds the legal estate in fee simple, as express 
trustee for the officers and soldiers; and can do no act to 
prejudice the cestut que trust, either by transcending the 
powers of the trust, or failing to perform what the office of 
trustee requires to be performed to insure the proper execution 
of the trust. Pinson & Harkins v. Ivey, 2 Yerger, 296. 

USURY. 

1. (Note void.) A is indebted to B; A loans money at usurious 
interest to C; B, not knowing of the usury, agrees to receive 
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the note of C in payment of his debt from A, and C executes 
his note, which is indorsed to B: held, that the note is usurious 
and void in the hands of B. Tait’s executors v. Hannum, 2 
Yerger, 350 

(Renewal of note.) A note was made and usurious interest 
reserved thereon, previous to the passage of the act of 1819, 
ch. 32, but it was renewed subsequent to the act: held, that 
the ] 


ithe 


r note was binding for the original principal and 


interest. Tilford v. Sumner’s executors, 2 Yerger, 255. 

( Discount.) Where notes are made and indorsed, to be dis- 
unted a greater rate of interest than is allowed by law, 

they are usurious. Dews v. Eastham, 2 Yerger, 463 

(Loan of yf ing at discount.) A loaned to B $5000 

in the not f a bank at their aS value, which notes 

were ther y at a discount of 25 per cent.; B was to repay 

the $5 in sixty days in sound vsueuaaal a lll that this is 

usury \ 1 B. Nashville Bank v. Hays & Grundy, 

1 Yer 43 

A not executed for #607 payable in certain bank notes— 
is afterwards agreed to extend the time of payment, and a 

note is executed for 8607 payable in specie, the bank notes 

were only worth about $456— eld, that this is usury. Law 


rence v. Morrison, 1 Yerger, 444. 


(Rent and profits. Where land is sold subject to be re-pur- 
chased by the vendor, by a specified day, which is done, the 

ndee is entitled to the rents and profits accruing in the 
intermediate time. Bennet v. Holt, 2 Yerger, 6. 
( Mortgage.) Where there is a great disparity in the money 
advanced, and the property conveyed; where possession is 
‘etained by the vendor; where there is no price fixed ; where 
there is no covenant to repay the money, these are all circum- 
stances tending to prove the conveyance is a security or mort- 


sage. Ib 
(Recision of the contract on account of fraud.) Fraud, or mis- 
representation of any material circumstance on the part of the 
vendor, in relation to the land sold, will authorize a recision 
of the contract. Donelson v. Weakley & others, 3 Yerger, 
178. 


VERDICT. 
(When a bar.) A verdict of acquittal or conviction upon a good 


indictment in cases affecting life or limb, will be a bar toa 
VOL. XII.—NO. XXIV. 39 
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subsequent prosecution for the same offence, although no judg- 
ment was ever entered upon it. The State v. Norvell, 2 Yerger, 
24 


WATER-COURSE. 


1 


we 


3. 


. (Right to use the water.) The right to use the water of a 
stream for domestic purposes, watering cattle, and irrigation, 
is to be so exercised as not essentially to diminish, or unrea- 
sonably to detain the water. And the right of using it for this 
latter purpose will not justify the taking of water for other pur- 
poses, to the injury of other proprietors. Blanchard v. Baker, 8 
Greenleaf, 253. 

. (Diversion of water.) In an action of the case for diverting a 

water-course, if the unlawful diversion be proved, the plaintiff is 

entitled to recover, without proof of actual damage. Jb. 

( Occupancy.) Whether aquatic rights are acquired by mer¢ 

prior occupancy, not continued for twenty years; —quere. Ib. 


WITNESS. 
1. (Bargainor.) The bargainor in a deed is an admissible wit- 


o>) 


— 


or 


Se 


ness to prove his own deed void as having been made to defraud 
his creditors. Calloway v. Willie’s lessee, 2 Yerger, 1. 
(Attendance pay.) A person summoned as a witness is enti- 
tled to his attendance pay, although he is a party in another 
suit, which necessarily compelled his attendance. Hopkins v 
Waterhouse, 2 Yerger, 323. 

(Corporation?) In questions respecting the rights and immu- 
nities of a corporation, individuals who are not personally 
interested, though members of the corporation, are competent 
witnesses for the corporation. Mayor and Aldermen of Jones- 
boro’ v. M Kee, 2 Yerger, 167. 

(Attendance pay.) Witnesses attending without being sub- 
peenaed, are not entitled to prove their attendance, and have it 
taxed in the bill of costs. Hopkins v. Waterhouse, 2 Yerger 
230. 

(Competency.) One of several persons, jointly indicted for a 
riot, although he has pleaded and defended separately, is not a 
competent witness for his co-defendants. The State v. Mooney 
& others, 1 Yerger, 431. 

( Competency.) When defendants are jointly indicted for a 
misdemeanor, they cannot be witnesses for or against each 
other, until discharged from the prosecution or convicted. Jb. 
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COMMON LAW. 


Comprising 4 Barn. & Adol. Part 4; 5 Barn. & Adol. Part1; 2 Neville & 
Manning, Part 3; 10 Bing. Part 2; 3 Moore & Scott, Part 3; 1 Crompt 
& Meeson, Part 5; 3 Tyrwhitt, Part 3; and a selection from 6 Carr. & 
Payne, Part 1 :—all Cases included in former Digests being omitted. 


AMENDMENT. 

An instrument running —‘ three months after date I pay to A. B. 
&c.’ was declared on as a bill of exchange; the judge (the 
cause being undefended) allowed the declaration to be amended 
by stating it as a promissory note; and directed also a corres: 
ponding amendment in an order which had been obtained for 
admitting the hand-writing of the defendant and the indorsers. 
Moilliett v. Powell, 6 C. & P. 233. 

ATTORNEY. 

1. (Joint retainer.) Ifa party employ two attorneys, partners, to 

manage a suit for him in a court of which one of them only is 
an attorney and alone does the business there, both may sue 
him in the common form for the bill of costs. And if there 
be evidence aliunde of a contract with both, it is not conclu- 
sive on the other side that the retainer was given to the latter 
attorney only, and that he only was mentioned in the rule for 

taxing costs. (1 Tyr. 274; 1 C.& J. 345; 2 B. & B. 11.) 

Arden v. Tucker, 4 B. & Ad. 815. 

‘Lien on deeds.) An intended mortgagor delivers to the in- 
tended mortgagee certain deeds for the purpose of investigat- 
ing the title to the property; the latter hands them to his 
attorney for that purpose, and he prepares the mortgage. The 
attorney has no lien upon the deeds against the mortgagor for 
his costs of preparing the mortgage. (4 Taunt. 807.) Prati 
v. Vizard, 2 N. & M. 455. 

BILL OF EXCHANGE. 

1. (Notice of dishonor, waiver of.) A bill of exchange was dis- 
honored in London on the 29th May. On the same day the 
clerk of the drawer saw the last indorser in Yorkshire, and a 
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conversation passed about the probable dishonor of the bill, 
and the clerk said, ‘ I suppose there will be no alternative but 
my taking up the bill, and if you will bring it to Sheffield on 
Tuesday, I will pay the money.’ The indorser received the 
bill some days after the Tuesday, and did not give notice of 
dishonor to the drawer in due time: Held, that the above 
promise did not dispense with due notice of dishonor to the 
drawer. (4 Taunt. 93; 1 T. R.712; 5 Burr. 2670; 2 Stark 
N. P. C. 57.) Pickin vy. Graham, 1 C. & M. 725. 

(Delivery out of bill left for acceptance.) It is the regular 
and usual course of business in commercial transactions t 
deliver out a bill left for acceptance to any person who men- 
tions the amount and describes any number or private mark 
upon it ; and if the party leaving it, by his negligence, enables 
a stranger to discover the mark or number, to whom the bill 
is in consequence delivered out, the party who left it cannot 
maintain trover against the party who so delivered it out 
Morrison v. Buchanan, 6 C. & P. 18 


CARRIERS’ ACT. 


Hat bodies, made partly of sheep’s and partly of rabbit’s wool, 


not come under the description of furs in the Carriers’ Act, 11 
Geo. 4 and 1 Wm. 4, c. 68,5. 1. Mayhew v. Nel: 6 C. & 


P. 58. 


COPARCENARY. 


(Feoffment by one parcener, effect of.) A feofiment by one par- 
cener, who occupies alone under a general entry, operates : 
a conveyance of her own property, and as a deforcement of he 
coparceners. (Perkins, pl. 220; Shep. Touch. 208; 4 Leon 


52; Cro. Eliz. 616; Vin. Abr. Entry, F.) Doe d. Read v 
Taylor, 2 N. & M. 508. 


CORPORATION. 


l. 


A charter grants that a corporation shall have so many alder- 
men and so many capital burges and that when a capital 
burgess shall die, depart, or be removed, another shall be 


elected in his place by the mayor and aldermen, and other 
capital burgesses then surviving or remaining, or the greater 
part of them. The election must be by a majority of the full 
numbers of aldermen and capital burgesses; a mere majority 
of the members of both bodies surviving at the time is not 
sufficient. (1 B. & C. 609.) Rex v. May, 4 B. & Ad. 843. 


. (Defence to action on bond against.) In debt on bond against 


an incorporated company, where it is shown that the bond was 
sealed with the company’s seal by the proper officer, it is 
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competent to the defendants, under the plea of non est factum, 
to prove that several of the requisitions of the act of parliament 
necessary to the validity of the execution have not been com- 
plied with. Hill v. Manchester Waterworks Company, 2 N. & 
M., 573. 

3. (Entries in books of corporation, how far evidence against a 
member contracting with the corporation.) Partnership books 
are evidence against partners, on the principle that they are 
the acts and declarations of such partners, being kept by them- 
selves or by their authority and under their superintendence. 
But a member of an incorporated company entering into a 
contract with that company, is to be deemed, in respect of that 
contract, a stranger: and entries in the company’s books are 
not evidence against him in respect of that contract, although 
the act of incorporation authorizes each member to inspect 
and take copies and extracts of the books: nor although they 
relate to transactions at a meeting at which such member was 
present, being made after the close of the meeting, from memo- 
randum made by the clerk at the meeting. S.C. 

COVENANT. 

1. ( Construction of —Allegation of breach.) The defendant, the 
captain of a ship, covenanted to promote the comfort and con- 
venience of the plaintiff and the passengers engaged by him; 
and the plaintiff covenanted not to interfere with the naviga- 
tion of the ship, and to defray the expense of putting into port, 
if it should be necessary for the convenience and at the request 
of the plaintiff: Held, that the defendant was bound to put 
into port for the convenience and at the request and expense 
of the plaintiff, unless he showed that putting in would be 
dangerous. Held also, that a breach alleging a refusal to pro- 
mote the convenience of the plaintiff and the passengers, and 
to put into port at the plaintiff’s request and expense, was 
sufficient after verdict. Corbyn v. Leader, 10 Bing. 275. 

2. (For quiet enjoyment.) A covenant by lessor that lessee, 
paying the rent and performing the covenants, shall quietly 
enjoy, is not a conditional covenant; and a plea stating the 
non-payment of rent or non-performance of a covenant by the 
lessee, is no bar to his action on the covenant for quiet enjoy- 
ment. (2 Mod. 34; T. Jones, 206.) Dawson v. Dyer, 2 N. 
& M. 559. 

DEVISE. 

1. Testator devised to E. W. for life, and after his decease to J. 
C. or his male heir; remainder to ‘the first male heir of the 

39* 
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branch of my uncle R. C.’s family, paying to the daughters of 
R. C. which shall be then living, £100 at the time of taking 
possession of the estate. At the time of the devise, and of the 
testator’s death in 1787, his uncle R. C. was dead, having left 
five daughters and children of each, all known to the testator. 
The eldest daughter died in 1799, leaving a daughter, who 
had a son, born in 1795. The second died in November, 1820, 
leaving a son, born in 1770. The third died in 1813, leaving 
a son born in 1773. The fourth died in 1806, leaving a son, 
born in 1768. The fifth was living in 1822, having a son, 
born in 1772. J.C. died without issue in 1508, and E. W. 
died in July, 1820. Held (in the House of Lords) by Taunton 
and Bosanquet, Js., that upon the death of E. W. the son of 
the daughter of R. G.’s eldest daughter took under the devise 

by Bayley, J., the son of his second daughter ; by Littledale, J., 
the son of his fourth daughter; and Tindal, C. J. thought the 
devise was void for uncertainty. (1 Ventr. 381; Palm. I1; 
Hale’s MSS. cited in notes to Co. Litt. 10 b.—1 Ventr. 334; 
2 Ventr. 311; 1 P. Wms. 229; 3 Bro. P. C. 60.) Doed 
Winter v. Perratt, 10 Bing. 198; 2 Moo. & Sc. 586. 


2. (What passes as purchased estates.) Testator, who was pos- 


sessed of considerable estates which had been long in his 
family, and had also purchased some lands for money, and 
exchanged for other lands parts of the family estate, devised to 
his sisters ‘all his messuages, lands and real estates whatso- 
ever, which he had from time to time purchased from. different 
persons in the several deeds and conveyances thereof named.’ 
Held, that lands which the testator had received in exchange 
passed under this devise. Doe d. Meyrick v. Meyrick, 1 C. 
& M. 820. 


EJECTMENT. 


1. 


(Local description of the premises.) Semble, that in ejectment 
the omission of all local description of the tenement demised is 
error, though the county and vill in which the demise was 
made are stated in the declaration, and the county is stated in 
the margin. (1 Burr. 623; 5. Burr. 2672; 4 Taunt. 671.) 
Doe 4. Rogers v. Bath, 2 N. & M. 440. 


. (Staying proceedings in second ejectment.) ‘The court stayed 


proceedings in a second ejectment on the several demises of 
A, an insolvent debtor, and B, his assignee, until payment of 
the costs of a former ejectment at the suit of A alone. (6 T. 
R. 740; 1 Chit. Rep. 195.) Doe d. Standish v. Roe, 2N.& 
M. 468. 
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EMBEZZLEMENT. 

( By letter carrier.) A letter carrier delivered a letter to the wife 
of the party to whom it was directed, and charged treble 
instead of double postage. eld, that she was entitled to de- 
mand back the overcharge, and that a refusal by the letter 
carrier to account for it to her was evidence of an embezzlement 
by him. Rez v. Barrett, 6 C. & P. 124. 

ESCROW. 

If a deed be executed by A and delivered to B as an escrow, to 
be delivered to C on a certain event, possession of the deed by 
C is prima facie evidence of the performance of the condition. 
Hare v. Horton, 2 N. & M. 428. 

EVIDENCE. 

1. (Against surety on bond.) In an action against a surety on a 
bond given for the faithful conduct of a merchant’s clerk, ad- 
missions made by the clerk, after his dismissal, of sums re- 
ceived by him and not accounted for, are not evidence to 
charge the surety, the clerk being alive and capable of being 
called as a witness. (5 Esp. 26; Mann. Dig. N. P. C. tit. 
Evidence, 137.) Smith v. Whittingham, 6 C. & P. 78. 

2. (Confession before magistrate.) A prisoner made a statement 
when before a magistrate, which by mistake was written in the 
information book, and headed, ‘the information and complaint 
of A B.’ Gurney, B. ruled that it was not receivable, although 
the magistrate’s clerk was ready to have explained the mistake. 
Rez v. Bentley, 6 C. & P. 148. 

3. (Examination of prisoner on oath.) Several persons, of whom 
the prisoner was one, were summoned before the committing 
magistrate touching the poisoning of A, no person being then 
specifically charged with the offence. The prisoner was sworn 
and made a statement, and at the conclusion of the examina- 
tion was committed for trial. Held, that this statement was 
not receivable in evidence against the prisoner. (See Rex v. 
Tubby, 5 C. & P. 330.) Rez v. Lewis,6C.& P..161. So 
also, where the charge being originally made against A alone, 
B was examined as.a witness against A in A’s presence, and 
was afterwards charged as a prisoner jointly with A. ez v. 
Davis, 6 C. & P. 177. 

4. (Statement before magistrate.) A summoned B before two 
justices on a charge of assault, and he was summarily con- 
victed. The statement of the parties before the magistrates 
was not taken down in writing. A afterwards died of the 
blow inflicted by B. On the trial of B for his murder: Held, 
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that one of the justices might give evidence of what A said in 

B’s presence at the hearing before the justices, and of- what B 

said in answer to it. (1 Leach, 309.) Rez v. Edmunds, 6 C. 

& P. 164. 

- (Deposition of bed-ridden person.) If the prosecutor in a case 
of felony is bed-ridden, and there is no probability that he will 
ever be able to leave his house, the judge will admit his depo- 
sition before the magistrate in the same manner as if he were 
dead. Rex v. Hogg, 6 C. & P. 176. 

EXECUTOR AND ADMINISTRATOR. 

(Joint action by executors.) Three executors sell goods of their 
testator, the price to be paid to one of them, and by him dis- 
tributed among the creditors of the testator. The three execu- 
tors may sue for the price in indebitatus assumpsit or debt. 
Pearson v. Pearson, 2 N. & M. 471. 

FIXTURES. 

By the grant of a house all the fixtures pass, unless by the 
enumeration of particular fixtures, an intention be manifested 
to exclude other fixtures of greater value and importance. (3 


B. & C. 76.(— Hare v. Horton, 2 N. & M. 428. 


HIGHWAY. 

( Dedication.) Drainage commissioners, directed by act of parlia- 
ment to purchase lands, and to cut and cleanse drains, placing 
the mud upon the banks, may dedicate such banks to the 
public as a highway. (By Denman, C. J. and Parke, J., Lit- 
tledale, J. dissenting.) A road dedicated to and used by the 
public, becomes a highway repairable by the parish, although 
the parish have not adopted or acquiesced in either the dedica- 
tion or the user.—Rez v. Inhabitants of Leake, 2 N. & M. 
583. 

HUSBAND AND WIFE. 

(Pleading. Action by.) Declaration by husband and wife, and 
other persons, stated, that by agreement between the plaintiffs 
and the defendant, (reciting that J. L. had been arrested at the 
plaintiff's suit, that defendant had become bail to the sheriff, 
that the bail had been forfeited, and that J. L. had given 
a cognovit for the debt and costs,) it was understood and 
agreed between the plaintiff's and defendant, in consideration 
that the plaintiffs would not enter up judgment or sue out ex- 
ecution against J. L. until a certain day, that he, the defend- 
ant, would render J. L. on that day, or in default pay the debt 
and costs. Averment, that plaintiffs did not enter up judgment 
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or sue out execution against J. L. before the day. Breach, 

that defendant did not render him, or pay the debt and costs. 

After verdict for plaintiffs, it was held, on motion in arrest of 
judgment, first, that the agreement being stated to be with the 

plaintiffs, the promise must be taken to have been made to 

them: secondly, that the joint interest of the wife was admitted . 

by the recital in the agreement of a cognovit given to all the 

plaintiffs ; thirdly, that though the wife’s agreement was void, it 
might be rejected as surplusage, and the count would ther be 
good, as stating a promise to pay the plaintiffs the debt and 
costs in consideration of their forbearance to sue out execution. 
—Nurse v. Wills 4 B. & Adol. 739. 
NDICTMENT. 

Description of place.) An indictment for stealing a bill of 
exchange had the words‘ London to wit’ in the margin, and 
described the prisoner as‘ late of London,’ and’charged the 
offence to have been committed ‘in the parish of St. Mary-le- 
Bow,’ without stating the parish to be in London: Held bad, 
and that it was not aided by the 7 Geo. 4, c. 64, s. 20.—Rez 
v. Hart, 6 C. & P. 123. 


(Age ceiver of stolen goods:) In an indictment for the 
substantive felony of receiving stolen goods, an allegation that 
the goods were stolen ‘ by a certain evil-disposed person,’ is 
good, without stating the name of the principal felon, or that 
he is unknown.—Rerz v. Jervis, 6 C. & P. 156. 
NFANT 
(LTow far bound by his contract.) An infant paid a sum of 
money in advance towards the purchase of a share-in the 
defenda business, which was to be forfeited to the defend- 
ant if infant failed to fulfil an agreement to enter into part- 
ne he defendant. The infant, as soon as he came 
of age, rescinded the contract: Held, that he might recover 
back the money. (8 Taunt. 508; 8 East, 330.)—Corpe v. 


Overton, 10 Bing. 252. 


NSURANCE., 





(Materiality of communication.—Evidence of opinion as to.) 
The opinion of underwriters as to the materiality of communi- 
cating information as to a particular fact before effecting an 
insurance, is not admissible in evidence. The materiality of 
such communication is a question for the jury, not for the 
Court. (3 Burr. 1905; Holt’s N. P. C. 283; See Rickards 
v. Murdock, 10 B. & C. 527.) —Campbell v. Rickards, 2 N. 
& M. 542. 
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( Total loss.— Valued policy.) Policy of insurance on ship and 
cargo ‘ at and from the coast of Africa to her port and ports of 
discharge in the United Kingdom, beginning the said adventure 
upon the said goods and merchandize from the loading thereof 
aboard the said ship twenty-four hours after her arrival on tie 
said coast:’ Held, that no part of the outward cargo was 
covered by the policy, it not appearing on the face of it that 
the goods on board previously to the arrival on the coast of 
Africa were intended to be insured. (16 East, 240; 1 M. & 
S. 41S.) Anda memorandum valuing the cargo (not saying 
oulward or homeward) at a certain sum, was held not to show 
such intention sufficiently to extend the policy to the outward 
cargo.—Rickman v. Carstairs, 2 N. & M. 562 


LANDLORD AND TENANT. 


( Waiver of increase rent.) A plea to an action of covenant 


for increase rent payable for over ploughing, that the landlord 
accepted the half-year’s reserved rent, without demanding the 
payment of the additional rent, and thereby dispensed with his 
right to receive any penalty or additional rent, is bad in law ; 
for a party having a right to recover a sum of money as stipu- 
lated damages and as additional rent, cannot waive it by 
receiving another sum due for the original rent.— Denton v. 


Richmond, 1 C. & M. 734; 3 Tyr. 630. 


LIBEL. 


1. 


3. 


These words. ‘ He is so inflated with £300 made in my service, 
God only knows whether honestly or otherwise, that &c.’ were 
held sufficient without any preliminary averment, to warrant 
an innuendo that plaintiff had conducted himself in a dis- 
honest manner in defendant’s service.—Clegg v. Laffer, 10 
Bing. 251. 


. (On joint stock company, right of chairman to sue for.) An 


act of parliament, after reciting the difficulties experienced by 


joint stock companies in suits for recovering debts and enforcing 


obligations, and in the prosecution of offenders, enacted, that 
actions, commenced by the Hope Assurance Company for 
recovering debts, or enforcing claimsor demands then or there- 
after to become due or arise to the company, might be com- 
menced, and indictments for offences might be preferred, in 
the name of the chairman: Held, that the chairman might 
sue for a libel on the company, although it was not a corporate 
body.— Williams v. Beaumont, 10 Bing. 260. 

(Privileged communication, Pleading.) A. and B. were share- 
holders in a railway company, and B. managed A.’s affairs 
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therein. C. was engaged to superintend the works, but his 
appointment was afterwards withdrawn. C. afterwards became 
a candidate for the situation of engineer to navigation com- 
pany, of which also B. was a director. A. wrote to B. intro- 
ducing another party as a candidate, and in answer to a letter 
from B., stating that the appointment was already given away, 
wrote a reply in which he reflected on C.’s conduct while in 
the employ of the railway company; A. had not been applied 
to for his opinion of C.’s conduct. At asecond election, in 
consequence of this letter being shown, C. was rejected: Held, 
that this was not a privileged communication. 

The libel, as set out on the record, imputed to the plaintiff ‘ mis- 
management and ignorance ;’ the evidence was that the letter 
(which was destroyed) charged the plaintiff with ‘ ignorance 
and inattention :’ Held a fatal variance.—Brooks v. Blanshard 
1C. & M. 779. 

LIEN. 

A person to whom a horse was delivered to be stabled and fed 
for hire, was Aeld to have no lien upon the horse for the money 
therefore due to him. (R. & M. 193; Ld. Raym. 868; Cro. 
Car. 271; M & M. 236.—Judson v. Etheridge, 1 C. & M. 
743. 

PRACTICE. 

1. (Right to begin.) —The 15 judges have come to a resolution 
that the plaintiff shall begin on the trial in all actions for per- 
sonal injuries, libel and slander, although the general issue 

may not be pleaded, and the affirmative be on the defendant.— 

Carter v. Jones, 6 C. & P. 64. 


ww 


. (Acquittal of defendants in tort.) In an action of tort against 
several defendants, if at the close of the plaintiff’s case there 
appear to be no evidence against some of the defendants, the 
judges have come to a resolution that such defendants shall be 
then immediately acquitted, in order that the other defendants 
may have the benefit of their testimony.—Child v. Chamber- 
lain, 6 C. & P. 213. 

PROMISSORY NOTE. 

1. (Property in stolen notes.) In 1830 the plaintiff had his pocket 

picked at a public meeting of a £200 Bank of England note. 

It was paid to the defendant in 1832 in discharge of a bet on 

a horse-race, but he could not recollect by whom: Held, that 

the plaintiff was entitled to recover it in trover. (3 Bing. 610; 


3B. & C. 466; 3 Bing. 406.)—Easley v. Crockford, 10 Bing. 
243, 
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2. A promissory note payable to A., without the words ‘ order’ 
or ‘ bearer,’ and no time of payment being expressed, is not a 
promissory note payable to bearer on demand, within the 55 
Geo : 3, c. 184, sched. part 1. (Overruling Keates v. Whiel- 
don, 8 B. & C. 7.) (5 Bing. 501; 9 B. & C. 409.)— 
Checthan v. Butler, 2 N. & M. 453. 

REMAINDER. 

( Time of vesting.) Devise to A. for life, remainder to the right 
heir male of testator in fee. The remainder vests on the 
testator’s death in the party then answering the description. 
(1B. & A. 546; 1M. & S. 744; 12 East, 589; 1 Bro. C 
C. 292.)—Doe d Pilkington v. Spratt, 2 N. & M. 524. 

REPLEVIN. 

1. ( What are treble damages in.) In replevin on a distress for a 
poor-rate, in calculating the treble damages, the amount of the 
charge under the warrant is not to be taken into the account 
— Newman v. Bernard, 10 Bing. 274. 

SHERIFF. 

(Liability for act of officer.) Trespass lies against a sheriff for 
an arrest made by his officer by color of a warrant under a ft. 
fa. (1 Dougl. 40; 2 Esq. N. P. C. 585.)—Smart v. Hutton, 
2N. & M. 426. 

SHIP. 

(Warranty of, how far embodied in contract of sale.) An adver- 
tisement of a ship described her as‘ British built, coper- fastened, 
&e. &c., and contained afterwards an enumeration of her 
masts, rigging, and stores, headed ‘inventory.’ The contract 
of sale stipulated, that she should be delivered according to 
the inventory. It was shown to be usual to designate the 
whole advertisement by the name of ‘ inventory ; Held, that 
the description ‘ copper-fastened’ was not under these circum- 
stances imported into the contract of sale, so as to entitle the 
vendee to sue as for a breach of warranty in this respect. (4 
Taunt. 779 ; 2 B. & C. 627.)—Freeman v. Baker, 2 N. & M. 
446. 

SLANDER. 

(By master of servant.) A statement made by a master as to 
the character of alate servant to a person about to engage 
him, is not privileged, where from-other evidence, though of a 
slight description, the jury have inferred malice. As where, 
on the servant’s brother complaining that in consequence of 
the master’s representation, the servant might have been thrown 
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upon the town, the master answered, ‘ what’s that to us?’ 
Kelly v. Partington, 2 N. & M. 460. 

2. (Words actionable per se.—Costs.) An allegation that de- 
fendant said of plaintiff, ‘she secreted 1s. 6d. under the till, 
stating, these are not times to be robbed,’ was held to import 
that the plaintiff had, when secreting the money, used the 
latter words, and that, therefore, it did not contain matter 
actionable per se, so as to disentitle the plaintiff to full costs, 
the verdict being under 40s. (2H. Bla. 531.) S.C. 

THREATENING LETTER. 

If a party be indicted for sending a threatening letter, the court 
will, on the application of the prisoner as soon as the bill is 
found, order that the letter be deposited with the officer of the 
court, that the prisoner’s witnesses may inspect it. tex v. 
Harris, 6 C. & P. 105. 

TOLLS. 

(Given by Railway Act.) By an act of parliament, an embank- 
ment company was empowered to make a road, and to erect 
turnpikes upon or across ‘ any lanes or ways leading or that 
might hereafter lead ont of the same,’ and to take toll at such 
turnpikes. By subsequent acts, another company was empow- 
ered to make a railway, and all persons were to have free 
liberty to use the same with carriages properly constructed, on 
payment only of such rates and tolls as should be demanded 
yy the railway company, not exceeding the sums mentioned in 
that act. The railway was made across the embankment com- 
pany’s road. Held, frst, that the railway, though made and 

pened to the public under an act of parliament, was a way 
within the first mentioned act; secondly, that the clause in 
favor of the public in the railway act did not take away the 
vested right of the embankment company to their tolls, and 
that they had a right to take tolls of persons crossing their road 
upon the railway. Rowe v. Shilson, 4 B. & Ad. 726. 

TRESPASS. 

1. (Action for false imprisonment, damages in.) A party illegally 
arrested is entitled to recover as special damage, in an action 
of trespass and false imprisonment, the costs of application 
made by him to a judge for his discharge. But where the 
allegation in his declaration was, that he had been forced to 
pay and had paid certain sums, it was held, that he could not 
recover a part of his attorney’s bill of costs which he had not 
yet actually paid, but was liable for, though he might probably’ 
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have recovered them under an allegation that he had become 
liable for them; but that he was entitled to recover so much of 
the bill as consisted of money actually expended by the attor- 
ney, since that might be considered money paid by himself 
through his agent. Pritchett v. Bovey, 1 C. & M. 775. 


. In trespass and expulsion against several defendants, with a 


count for imprisonment, the expulsion being proved against all, 
but the imprisonment against one only, it is not competent to 
the plaintiff to abandon the trespass proved against all the 
defendants, and go on with the case as to the imprisonment by 
the one defendant alone. Tait v. Harris, 6 C. & P.73. 


TROVER. 


1. 


(What sufficient title in.) Goods were about to be shipped 
from Stockton to London, and the wharfinger gave W., the 
owner, the usual receipt for them. W. assigned the receipt to 
the plaintiff as a security for money advanced to him, and gave 
him an order on defendant, a London wharfinger, to deliver 
the goods to plaintiff on their arrival. Defendant, before the 
goods arrived, on sight of this order, promised the plaintiff to 
deliver them to him on their arrival. Held, that the plaintiff 
might maintain trover on the defendant’s refusal to deliver after 
arrival. (2 Campb. 243, 844.) Holl v. Griffin, 10 Bing. 


247. 


. A sent an old vessel to B’s yard to be repaired, B agreeing to 


find timber for the repairs; and materials were accordingly 
supplied by B and other persons to the amount of £200. The 
vessel was repaired in B’s yard with those materials, but no 
work was done upon her by B or the other creditors. The 
vessel was subsequently advertised for sale by A, whereupon B 
and the other creditors insisted that she should not be removed 
till they were paid. A’s agent assented, and signed an au- 
thority to the auctioneer to pay them out of the purchase money : 
the sale then proceeded, and the vessel was knocked down to 
C for £300. Immediately after the sale B and the other cred- 
itors applied to C for payment, and he promised to come on 
the following Thursday, and bring the purchase money for the 
auctioneer to pay the creditors with. He never did so. Held, 
that the agreement for payment of the repairs out of the pur- 
chase money, which C was cognizant of, and had assented to, 
precluded him from recovering the vessel in an action of trover 
against B until such payment was made. Norris v. Williams, 
1C. & M. 843. 
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VENDOR AND PURCHASER. 


(Covenant for title.) Where a vendor covenants to deduce a 
good title at A, B or C by acertain day, a plea that he was 
ready to deduce a good title at that day, without averring 
notice to the covenantee at which place he would be ready to 
do so, is insufficient. 

A plea, that by a subsequent agreement, not under seal, 
made before breach of the covenant, the time for deducing 
such title was enlarged, and that defendant was ready to 
deduce the title within such enlarged time is also insufficient. 

So is a plea, that in consideration that defendant would 
deduce a good title and convey (after breach of the covenant) 
the plaintiff agreed to accept such title and conveyance at a 
later day. (1 Saund. 276 e.) Rippingall v. Lloyd, 2 N. & 
M. 410. 

WATER-COURSE. 

( Title to running water.) Although the first occupant of running 
water for a benficial purpose has a good title to it, so far as to 
preclude the owner of the land below from penning it back, 
and of the land above from diverting it, to his prejudice; yet 
he does not acquire such an exclusive right to it as to justify 
him in depriving the owner of other land through which it 
runs of the whole benefit of it, merely because he anticipates 
him in its application to a useful purpose. (2 Bl]. Com. 18; 
I Vent. 137; Palm. 290; 6 East, 208; 1 B. & A. 258; 2 B. 
& C. 916; 7 Bing. 692; 1 Sim. & Stu. 190.) Mason v. Hill, 
5 B. & Ad. 1. 

WAY. 

1. (Grant of, in conveyance to uses.) A. and B., coparceners, 
conveyed to C. P. estate and W. estate, together with all ways 
therewith usually held, used, occupied, or enjoyed; habendum 
as to P. and the appurtenances, to the use of A. and his heirs, 
and as to W, to the use of B. and his heirs. A way used 
before the partition from P. over W. does not vest in A. under 
this deed. For admitting that the term appurtenances is not 
here to be taken in its strict technical sense, but is intended to 
pass as much as had been before given to the releasee to uses, 
by the other general words, the grant can extend only to ways 
used over other lands of the grantor, and does not convey to 
the grantee a right to ways used to and from one of the parcels 
granted to the other of them. 

2. According to the strict legal sense of the term ‘ appurtenances,’ 
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it will not pass an easement which has become extinct (as by 
unity of possession), or which has no legal existence, although 
enjoyed de facto. (Bulst. 17; F. Moore, 467; 1 B. & P 
371; 1 Taunt. 205; 1 Cromp. & M. 439.) Plant v. James, 2 
N. & M. 517. 

WITNESS. 

(Retired partner, how made a competent witness for the co-part- 
ners.) In an action against A and B, to recover the balanc: 
of a banking account which commenced in 1822, and ended 
Ist November, 1831, the plaintiffs’ right to recover depended 
on the rate of interest they were entitled to charge by the un- 
derstanding between the parties during their dealings together 
The defendants proposed to call as their witness to this point 
C, who stated on the voir dire that he was a partner with A 
and B from 1822 to 23d June, 1831, and that their partnershi; 
accounts were still unsettled. Between his retirement and 1st 
November, 1831, large sums had been paid in and drawn out 
by the defendants, but the general balance remained nearly the 
same. Since C’s retirement A and B had asked time of their 
creditors to pay their debts. General releases were executed 
of all demands from A and B to C, and vice versa. Held, that 
C was thereby rendered a competent witness. Wilson v. 
Hurst, 4 B. & Ad. 760. 


EQUITY 
[Mylne & Keene, Part1;4 Simons, Part4; 5 Simons, Part 1; and 
Clark & Finnelly, Part 3.] 

ANCIENT LIGHTS. 

An injunction was granted to prevent the obstruction of ancient 
lights, against a lessee of an ecclesiastical corporation, subject 
to the plaintiffs establishing their right to the easement, in an 
action. Sutton v. Lord Montfort, 4 S. 529. 

APPOINTMENT. 

A. having a power of appointment in favor of her daughter, 
exercises it by appointing to the trustess of the daughter’s 
marriage-settlement on the trusts of that settlement ; which 
were for the daughter’s husband for life, remainder to the 
daug hter for life, remainder to the children of the marriage : 
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— Held, that the appointment was substantially an appointment 
to the daughter, and therefore valid. Limbard v. Grote, M. 
& K. 1. 

ARBITRATION. 

1. One of the terms of an agreement to refer disputes to arbi- 

tration was that the submission should or might be made a rule 

of the Court of King’s Bench on the application of either of the 
parties. This was not done : — Held, on a demurrer to a bill 
to set aside the award, and to restrain the defendant from 
making the submission a rule of Court, that the inherent juris- 
diction of a Court of Equity is not taken away unless the sub- 

mission has been made a rule of a Court of law. (Steff v. 

Andrews, 2 Madd. 7.) Nichols v. Roe, 5 S. 156. 

Where a Court once acquires jurisdiction it retains it. A 

motion, therefore, to dissol ve the common injunction, obtained 

for want of an answer in the above case, was refused, notwith- 
standing the submission to refer to arbitration had then been 

made a rule of the Court of King’s Bench. S.C, 

BANKRUPTCY. 

(Order and disposition.) A, a ship-owner, assigned to B 
the frieght earned and to be earned by one of his ships, and 
afterwards chartered her to C for a voyage toS. The out- 
ward freight was paid to A before the ship sailed. The charter- 
party afterwards was delivered to B by A’s direction, and B 
gave notice of the assignment to C. Afterwards, but before 
the ship returned, A became bankrupt: Held, that the home- 
ward freight was not in the order and disposition of the bank- 
rupt at the time of his bankruptcy, and therefore that B was 
entitled to it. Douglas v. Russell, 4S. 524. 

BOND. 

A person conveyed estates to trustees on trust to sell, and apply 
the produce of sale in discharging all his bond debts, together 
with the interest then due and to grow due for the same to the 
day of payment: Held tat a bond creditor claiming under 
this deed was not entitled to principal and interest beyond the 
amount of the penalty of the bond, the trust being merely for 
the payment of the several sums secured by the bonds, and 
giving nothing beyond. (Kettleby v. Kettleby, 2 Dick. 514.) 
Hughes Wynn, M. & K. 20. 

CANAL ACTS. 

Principles on which acts of parliament establishing public 
companies with extraordinary powers for the execution of works 
40* 
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of local or general utility are construed. Blakemore v. 
Glamorganshire Canal Navigation, M. & K. 155. 


ELECTION. 


1. 


re) 


In order to hold a party to have made election, his acts must 
be conformable tothe instrument imposing the obligation to 
elect, and not adverse thereto. 

Where parties having a right to elect between twotitles, under 
one of which they were tenants for life, and under the other 
tenants in fee simple, continued in possession for forty-three 
years, and executed deeds reciting that they held under the 
former title, their heir-at-law is precluded from claiming the 
fee under the latter Dillonv. Parker, C. & F. 303. 


. A testator devised all his estates and effects, both real and 


personal, which he should die possessed of, interested in or 
entitled to, upon certain trusts for the benefit of his grand- 
children, one of whom was his heir. The testator afterwards 
purchased lands: Held, that the heir must elect between the 
benefits given him by the will, and the after-purchased lands 
which had descended upon him. (Thelluson v. Woodford, 13 
Ves. 209.) Churchman v. Ireland, 4 8S. 520. 


. A testator, before making his will, transferred two sums of 


four per cents, and five per cents, which were then the whole 
of his funded property, into the joint names of himself and 
wife. By his will he bequeathed all Ais funded property or 
estate of what kind soever, to trustees, in trust for his wife for 
life, and, after her decease, in trust (amongst other things) to 
pay certain legacies of four per cent. stock, amounting within 
£50 to the stock of that description which he had so trans- 
ferred; and he gave the residue of his estate to A, and B 
He afterwards purchased further sums of five per cents in the 
names of himself and his wife, and died in her lifetime, having 
no stock except that before-mentioned, exclusive of which 
his property was not sufficient to pay his legacy : Held, that 
the wife survivmg the husband became absolutely entitled to 
the stock ; and that the disposition which was made of the 
funded property was not sufficiently specific to raise a case of 
election against the wife. (Parrott v. Worsfield, 1 Jac. & 
Walk. 594.) Dummer v. Pitcher, 5 8. 35. 


EQUITABLE ASSIGNMENT. 
A having contracted to pay to B, £2360 by instalments, B 


signed and gave to C for valuable consideration, a paper 
authorizing A to pay parts of each instalments to C, and £460 
to be reserved in A’s hands out of the balance of the contract, 
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and C’s receipt was to bea discharge to A; A was served with 
notice of the order on the day on which it was signed: Held, 
that the order amounted to an equitable assignment. Lett v. 
Morris, 4 8S. 607. 

EXECUTOR. 

1. (Acting as.) A person named as executor and trustee under 
a will did not formally renounce probate until after the death 
of the acting executrix, nor did he ever by deed disclaim the 
trust of the real estate; but he purchased a part of the real 
estate, and took the conveyance from the widow, who was 
tenant for life, and the heir, to whom the estate must have 
descended upon the disclaimer of the trust. During the life 
of the acting executrix, however, he interfered in the dispo- 
sition of the testator’s property, as her friend or agent: Held, 
that he was not under the circumstances chargeable as ex- 
ecutor or trustee. A deed of disclaimer is the best evidence 
of the renunciation of a trust, but the conduct of the party 
desirous of renouncing a trust, may amount to a disclaimer. 
Stacey v. Elph, M. & K. 195. 

. (Purchase by.) The executor of a mortgagee purchased the 
equity of redemption of the mortgaged estate in his own name, 
with the money due on the mortgage; and a small advance 
beyond it: Held, that he was a trustee of the purchase for 
the benefit of the testator’s estate. “osbrooke v. Balguy, M. 
& K. 226. 

3. (Funeral Expenses.) The Court refused , to allow £2210 for 
the funeral expenses of a deceased nobleman, whose personal 
estate was believed to be solvent at his death, but ultimately, 
from unforeseen circumstances, proved to be insolvent. Bissett 
v. Antrobus, 48. 512. , 

EXECUTORY DEVISE. 

1. (Remoteness.) A limitation by way of executory devise, which 

is not to take effect until after the determination of a life or 
lives in being, and a gross term of twenty-one years after, is 
valid. (Lloyd v. Carew, 1 Show, P. C. 137; Beard v. West- 
cott, 5 Taunt. 393.) Cadell v. Palmer, C. & F. 373. 

. (Construction.) A testator devised all his real estates to trustees, 
in trust to convey his lands in W. to A, when and so soon as 
he should attain twenty-one, but in case he should die under 
that age without leaving issue then over, and when B should 
attain twenty-four, in trust to convey the rest of the real 
estates to him, on his giving security for the annuities given 
by the testator, and executing certain deeds to the satisfaction 


w~ 
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of the trustees; but in case B should die before he attained 
twenty-four without leaving issue, then over. A and B were 
both infants at the time of the testator’s death: Held, that A 
took a vested interest in the lands in W., and was entitled to 
the rents and profits during his minority ; (Bromfield v. Crow- 
der, 1 New. Rep. 313; Doe v. Moore, 14 East, 605.) but that 
B.’s interest was contingent on his attaining twenty-four, and 
giving the security and executing the deeds required, and that 
the rents and profits of the residue belonged to the heir im the 
mean time. Phipps v. Williams, 5S. 44. 

FOREIGN SOVEREIGN. 

A foreign sovereign prince, suing in our courts, brings with him 
no privilege which can displace the practice as applicable to 
other suitors: he cannot, therefore, put in answer to a cross 
bill by his agent, or without oath or signature. The King of 
Spain v. Hallett, C. & F. 333. 

FREIGHT. 

An assignment by the owners of a ship of freight, to be earned, 
is good. (Robison v. Macdonnell, 6 M. & S. 228.) Douglas 
v. Russell, 4 8. 524. 

HUSBAND AND WIFE. ; 

In a deed executed upon a separation between husband and wife 
by them and the trustees of their marriage settlement, the 
wife charged her separate property comprised in the settlement 
with the payment of an annuity to the husband, and the 
husband released his marital rights in respect of all future 
property acquired by the wife. The release by the husband is 
a good consideration for the grant of the annuity by the wife, 
and the court will enforce the payment of the annuity. Logan 
v. Birkett, M. & K. 220. 

INJUNCTION. 

On an interlocutory application for an injunction, the court will 
only act prospectively, and with a view to keep matters in statu 
quo, and will not, unless under special circumstances, grant 
the order in such a form as indirectly to compel some positive 
act to be done. Blakemore v. Glamorganshire Canal Naviga- 
tion, M. & K. 154. 

INTERPLEADER. 

A delivered goods to B, a wharfinger, to be kept for him, and 
afterwards directed B to transfer them into the name of C, 
which was done. D then gave notice to B not to deliver the 
goods to any one but him, and thereupon B refused to deliver 
the goods to C, upon which C brought trover against B, 
and B filed a bill of interpleader. Afterwards D abandoned 


, 
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all claim to the goods, and withdrew his notice: Held, that 
the case was plainly one of interpleader; and that, as in an 
interpleading suit, where there was no fund in court, and the 
cause of the institution of the suit can be traced to one of the 
defendants, that defendant must pay the costs; D, who had 
occasioned the suit, must pay to the plaintiff and the other de- 
fendant their costs at law and in equity. (Aldridge v. Mesner, 
6 Ves. 418; Edensor v. Roberts, 2 Cox, 279.) Mason v. Ham- 
ilton, 5 S. 19. 

LANDLORD AND TENANT. 

A granted a lease for twenty-one years to B, with a - proviso 
determining the lease, and giving A a right of re-entry on the 
non-performance of any of the covenants in the lease, and A 
covenanted that at the end of the term, if it should not be 
sooner determined by B’s acts or defaults, he would grant to 
B a lease for a further term of fourteen years. B paid all 
his rent, and continued in possession after the term had ex- 


pired. Athen brought an action against him for breaches of 
covenant during the term. __B filed a bill for the specific per- 


formance of the covenant, to renew, and for an injunction to 
restrain the action. A, in his answer, set up the breaches of 
covenant, and denied having had notice of them till after the 
end of the term. A motion for the injunction refused, on the 
ground that A ought not be piaced in a worse situation after 
the expiration of the term than he would have been in had he 
known of the breaches, and availed himself of them before 
the term expired. Thompson v. Guyon, 5 S. 65. 

LEGACY. 

A testator gave to M. F’., whom he afterwards married, among 
other bequests, £50 long annuities, which he had purchased 
with £1000 left him by the will of J.T. After his marriage 
he made a codicil, by which he confirmed to his wife the 
benefits given to her by his will, in addition to the provision 
made for her by her marriage settlement. He afterwards sold 
his long annuities, and with the produce purchased new 
annuities, which differed only from the long annuities by being 
terminable a quarter of a year sooner. Subsequently to this 
transaction he made another codicil, by which he confirmed 
his will and former codicil : Held, that the legacy was adeemed, 
the specific thing not existing at the time of the testator’s 
death. (Barker v. Raynor, 5 Mad. 208.) Pattison v. Patti- 
son, M. & K. 12. 
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LUNATIC. 

1. (Acts of.) The late Duchess of Norfolk being entitled to 
pin-money charged upon estates to which the duke was entitled 
for his life, became a lunatic in 1782, and continued so till 
1820, when she died. The late duke received all the rents of 
the estates, and maintained the duchess according to her rank, 
until his death in 1815: Held, that it not being shown that the 
duchess could have consented, or permitted by any acquies- 
cence of her own mind, that the duke should receive her 
separate income, his estate was accountable for the arrears of 
it. Earl Digby v. Howard, 4S. 588. 

2. (Estate tail.) Where a lunatic, who had no issue, was seised 
of an estate tail in possession, with the immediate reversion to 
himself in fee, and the Jand had been sold under the 1 W. 4, 
c. 65, for payment of his debts, an order was made on the 
committee to suffer a recovery on behalf of the lunatic, in 
order to complete the title to a purchaser. In the matter of 
Brand, M. & K. 150. 

NEXT OF KIN. 

Where the words ‘ next of kin’ are used simpliciter in gift over, 
and without any explanatory context showing a different inten- 
tion on the part of the testator, they must be taken to mean 
next of kin according to the statute of distribution. (Philips v. 
Garth, 3 Bro. C. C. 64.) Bingly v. Maclarens, M. & K. 27. 

PLEADING. 

1. (Parties.) In a suit for an account of the assets of a deceased 
person, the personal representative of his former representative 
is properly joined as a co-defendant with his continuing or 
present personal representative. (Williams v. Williams, 9 Mod. 
229; Gedge v. Traill, 1 R. & M. 281, n.) Holland v. Prior, 
M. & K. 237. 

2. (Settled Account.) A plea of a settled account and release, 
and that such account was a fair and true account, is bad in 
form, if it does not by averment distinctly negative the several 
matters charged in the bill for the purpose of impeaching the 
fairness of the account, although such matters are positively 
denied by an answer in support of the plea. Semble, in plead- 
ing a release in bar of an account, it is not necessary, though 
it is more correct, to state it as being under seal. (Cook v. 
Walworth, 5 Madd. 330.) Phelps v. Sproule, M. & K. 231. 

3. (Demurrer.) A bill against the directors of an incorporated 
joint stock company by a holder of shares, of which some were 
original, and others derivative, alleging a fraud, whereby the 
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defendants had profited at the expense of the company, and 
praying that they might account for such profits to the part- 
nership. Held to be demurrable, because it did not specifically 
state the mode in which the plaintiff became a shareholder, 
and the manner of his holding, or whether, as to his derivative 
shares, he had performed the conditions upon which, as ap- 
peared from the regulations of the company, the transfer of 
shares was to be permitted. Walburn v. Ingilby, M. & K. 
61. 


. (Supplemental Bill.) If a plaintiff, when his cause is in such 


a state that he cannot amend his bill, discovers new mattér 
which may tend to show that he is entitled to the relief prayed 
by his bill, he may file a supplemental bill for the purpose of 
putting the new matter in issue. Crompton v. Wombwell, 4 S. 
625. 

(Demurrer.) A, having a general power of appointment over 
an estate in the event of his surviving his father, joined with 
B and C, his sureties, in a covenant to pay an annuity to the 
plaintiff, and A covenanted that if he should survive his father, 
he would create a term in the estate for securing the annuity. 
A’s father died ; and A granted other annuities to the plaintiff, 
but did not create the term. He afterwards conveyed the 
estate to trustees for the benefit of such of his creditors as 
should execute the conveyance. Several of the creditors exe- 
cuted it, and one of them, on behalf of himself and the others, 
filed a bill to have the trusts of the deed carried into execution. 
After a decree had been made in that suit, the plaintiff filed 
his bill against A, the trustees, and the plaintiff in that suit, 
praying for an account of what was due to him in respect of 
his securities; that*the priorities of himself and the other in- 
cumbrances might be declared; that he might redeem the 
securities which should appear to be prior to his own, and 
might have the benefit of the decree as to that part of his 
demand for which he should not be entitled to priority over 
the trust deed. Held, on demurrer by A, that the plaintiff 
was, on the face of the bill, entitled to relief which he could 
not have in the first suit, and the demurrer was overruled. A 
then demurred, ore tenus, for want of parties. Held, that the 
sureties were not, but that all the creditors who had executed 
the deed were necessary parties; and that as the bill alleged 
that the trust deed had been executed by several of the cred- 
itors, the objection was properly made by demurrer. Newton 
v. The Earl of Egmont, 4 S. 574. 
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6. 


7. 


9. 


(Demurrer.) If a general demurrer is overruled, but leave is 
given to amend, and the bill is amended by adding a party 
merely ; the defendant may, nevertheless, put in a general 
demurrer to the amended bill. Bosanquet v. Marsham, 4 S. 
573, 

(Former decree.) 'To a creditors’ bill the defendants pleaded 
a decree by other creditors in a former suit; the plea was 
overruled on the ground that the decree in the former suit was 
not so beneficial to the creditors as that which the plaintiffs in 
the latter suit might obtain. Pickford v. Hunter, 5 8. 122. 


. (Plea.) In 1800, A, B and C entered into partnership as 


attorneys, upon certain terms expressed in a memorandum. 
In 1808 A died, leaving B his executor and residuary legatee, 
and then B and C formed a partnership and agreed to share 
the profits equally. In December, 1825, their partnership was 
dissolved by consent. During the former partnership A and B 
had made advances, both jointly and severally, for C’s private 
use; and during the latter partnership B made similar ad- 
vances. In 1827 B became bankrupt. No settlement of 
accounts having taken place between any of the parties, in 
July, 1831, B’s assignees filed a bill against B and C for an 
account of the dealings of both partnerships, and of all the 
advances made by A and B. C pleaded the Statutes of Lim- 
itations (21 Jac. I. and 9 Geo. IV.) to so much of the bill as 
related to such advances. Held, that as the plea extended to 
the joint advances of A and B during the first partnership, it 
covered too much, and was bad. Robinson v. Field, 58. 14. 
(Parties.) Where estates have been conveyed to trustees in 
trust for such of the creditors of the grantors as should execute 
the conveyance, and a bill is filed by an incumbrancer (some 
of whose securities are prior and others subsequent to the trust 
deed), praying that his rights and interests under his securities 
may be established, and the priorities of himself and the other 
incumbrancers declared, all the creditors who have executed 
the conveyance, however numerous they may be, must be made 
parties to the suit, the rule as to dispensing with parties only 
applying where there is one general right in all the parties. 
Newton v. The Earl of Egmont, 5 S. 130. 


PRACTICE. 


L. 


(Production of cases and deeds.) On a bill of discovery in 
aid of the defence to an action brought by a corporation for 
the recovery of town dues, the defendants by their answer 
admitted that they had in their custody and relating to the 
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matters mentioned in the bill, divers cases which had been 
prepared and laid before counsel in contemplation of, the then 
pending litigation, as also certain grants and deeds, which were 
the title deeds and documents evidencing their title tc the dues 
in question. Held, that the plaintiffs in equity were not entitled 
to an inspection of such cases or deeds. (Hughes v. Biddulph, 
4 Russ. 190.) Bolton v. Corporation of Liverpool, M. & K. 

2. (Time for showing cause.) In computing the eight day 
within which cause must be shown against confirming a report 
absolutely, the day on which the order nist was served must 
be reckoned: but if the eighth day is a holiday, one day more 
will be allowed. Manners v. Bryan, 5 S. 147. 

SHIP. 

1. (Creditor.) A ship-owner assigned fifteenth sixteenths of a 
ship to his creditor, in trust to sell and retain his debts, and 
afterwards became bankrupt. The ship was afterwards sold. 
Held, that the creditor must bear his proportion of the seamen’s 


wages and other expenses on account of the ship. Douglass 
V Russell, ae 5: 33. 
2. (Part owner.) <A part-owner of a ship which had been let to 


the East India Cc ompany for a voyage to India, after the other 
part-owner had expended a large sum in repairing it, and 
fitting it out for the voyage, arrested the ship by process out of 
the Admiralty Court, and compelled the other part-owner to 
give security for his share; the ship afterwards sailed to India, 
ind returned home. Held, that the part-owner who had taken 


- 


the security was not entitled to any share of the profits of the 
voyage, but was bound to pay his proportion of the repairs and 
outfit. Davis v. Johnston, 4 8. 539. 
SOLICITOR. 
1. (Professional communication.) On a bill which sought to 
charge a solicitor with a fraud practised on the plaintiffs in the 
course of proceedings on his client’s behalf, the court refused 
to order the production of entries and memorandums contained 
in the defendant’s books, or of written communications made 
or received by him relating to those proceedings, and admitted 
yy the answer to be in the  defendant’s custody. And generally 
it seems that a solicitor cannot be compelled at the instance of 
i third party to disclose matters which have come to his know- 
ledge in the conduct of professional business for a client, even 
if such business had no reference to legal proceedings either 
existing or in contemplation. (Bramwell v. Lucas, 2 B. & C. 
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745; Cromack v. Heathcote, 2 Bro. & B. 4.) Greenhough v. 
Gaskell, M. & K. 98. 

2. (Jurisdiction.) The court has no jurisdiction to make a 
solicitor responsible for negligence in the conduct of a suit. 
Frankland v. Lewis, 4 8. 586. 

SPECIFIC PERFORMANCE. 

A leased premises to B for ten years; and B covenanted not to 
assign without A’s consent. A agreed to grant a lease to C 
ten years from the end of B’s term, subject to the same cove- 
nants as were contained in B’s lease. C died before the lease 
was executed to him. A filed a bill against C’s executors (who 
admitted assets) for a specific performance of the agreement, 
and offered so to qualify the covenants of the lease, as that the 
executors should be no further liable thereon than they would 
have been on the covenants that ought to have been entered 
into by the testator, in case a proper lease had been made to 
him. A specific performance was decreed, and it was referred 
to the master to settle a proper lease. (Roe v. Harrison, 2 
Term Rep. 425; Wilson v. Greenwood, 1 Swanst. 48], n. 
Phillips v. Everard, 5 S. 102. 

TRUST. 

The commercial correspondents of executors, acting under a 
power of attorney, held to be responsible to the testator’s estate 
for the amount of the produce of stock, part of such estate, sold 
by them, and applied by the direction of the executors in pay- 
ment of a balance due from the latter, as partners in a com- 
mercial concern, to their correspondents, with full knowledge 
on the part of the correspondents that the stock was part of the 
testator’s assets. ‘There is no primary liability between the 
parties to a breach of trust, they are all equally liable; and it 
is no objection to a suit to parties seeking relief against a 
breach of trust, that one of the defendants against whom no 
relief is prayed may have been a party to such breach of trust. 
Wilson v. Moore, M. & K. 127. 

WILL. 

1. ( Construction.) A testator bequeathed to his sister a legacy 
of £100 of good and lawful money of Great Britain, to be paid 
to her free from all expense, and a legacy of £20 to her nephew, 
and the rest of his money to be equally divided between his 
brother and his niece. At his decease his property consisted 
of £600 3 per cent. consols, and £119 in sovereigns. Held, 
that the stock did not pass under the word ‘money;’ under 
the words ‘ free from all expense,’ the legacy of £100 was to 











1834. ] Digest of English Cases.—Equity. 479 


be paid discharged of dutys (Hotham v. Sutton, 17 Ves. 319.) 
Gosden v. Dotterill, M. & K. 56. 

2. (Exoneration.) A testator directed the sum of £2000 to be 
raised out of a certain freehold estate, and paid in satisfaction 
of certain specified debts, and all such other debts as he should 
owe at his decease; and he gave the rest, residue and remain- 
der of his estate and effects, real and personal, to his wife, her 
heirs, executors and administrators. Held, that the £2000 
was the primary fund for the payment of debts. Clutterbuck v. 
Clutterbuck, M. & K. 15. 

3. ( Construction.) A testator by his will bequeathed to his exe- 
cutors £400 upon trust to pay the same and the interest to his 
son, to and for the sole use and benefit of his son, in such 
smaller or larger portions, at such times immediate or remote, 
and in such way or manner as they, the executors, should in 
their judgment and discretion think best. The son having 
taken the benefit of the Insolvent Debtors’ Act, held, that the 
insolvent being the only person substantially entitled to the 
legacy, the discretion of the executors determined by the 
insolvency, and the property passed to his assignee. (Graves 
v. Dolphin, 1 Sim. 66.) Piercy v. Roberts, M. & K. 4. 

4. (Same.) A testatrix bequeathed £50 long annuities to her 
sister M. T. and her husband G. T. for their joint lives and 
after their decease to C. P. The husband having survived the 
sister, held, that he was entitled to the annuities, the gift over 
being after the decease of both husband and wife. Townley v. 
Bottom, M. & K. 148. 

. (Same.) A testator gave his real and personal estates to his 
wife for life, remainder to his great nephew, F’. W., son of his 
late nephew, and expressed it to be his particular wish and 
request that his wife, together with F. W.’s grandfather, should 
superintend and take care of his education, so as to fit him for 
any respectable profession or employment. Held, that F. W. 
was entitled to be maintained and educated during his minority 
out of the income of the testator’s estates. Toby v. Parry, 5 
S. 138. 

(Same.) A testatrix bequeathed her residue in trust for her 

daughter Caroline for life, and after her death, for her grand- 

daughter, if she should survive her mother and attain twenty- 

one ; but in case she should not survive her mother and attain 

twenty-one, then in trust for such other child or children of 

the testatrix’s said daughter as should be living at their mother’s 

death, ta be paid to them after her death as they attained ‘ 


cr 
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twenty-one; and if all such other children of the testatrix’s 
said daughter should die before attaining twenty-one, then in 
trust for L.M. The grand-daughter attained twenty-one, but 
did not survive her mother. Another child of the testatrix’s 
daughter attained twenty-one, but did not survive his mother : 
afterwards the daughter died. Held, that the intention of the 
testatrix was plain, and that L. M. was entitled to the residuary 
fund. (Jones v. Westcomb, Eq. Ca. 245; Murray v. Jones 
2V. & B. 213.) Mackinnon v. Sewell, 5 8S. 78. 

7. (Same.) <A testator gave annuities out of any money arising 
from whatever dividends he might die possessed of in the Bank 
of England, and the residue of the said dividends to his brother 
A. to enable him to assist such of the children of his brother 
F’. as he should find deserving of encouragement; and upon 
the demise of the annuitants or any of them, the testator gave 
each annuitant’s proportion of the before mentioned dividends 
to his brother A., to be at his disposal, but the principal to 
‘remain in the Bank. Held, that no trust was created for the 
children of F’., but that A. took absolutely the capital of th 
stock subject to the annuities. Phillips v. Chamberlain, 4 
Ves. ol.) Benson v. Whittam, 5 S. 22. 

8. (Revocation.) A deed executed under circumstances which 
render it void in equity and not at law is a revocation of a prio: 
will. (Howes v. Wyatt, 2 Cox, 263; Hicks v. Moors, Am! 
215.) Simpson v. Walker, 5 8. 1. 











LEGISLATION. 


VERMONT. 


Acts passed by the legislature of Vermont, at the October 
session, 1833. 

Ch. 4.—Alttachments, Fraudulent. Any subsequent attaching 
creditor, may, ‘on the suggestion of any fraudulent agreement 
or combination between the debtor and any previous attaching 
creditor, or that the claim of such previous attaching creditor is 
illegal or unjust,’ appear and defend against the claim of such 
previous attaching creditor, or any part thereof; but before the 
subsequent attaching creditor shall be permitted so to appear and 
defend, he shall be required by the court before which such 
action is pending, ‘ to enter into a recognizance, with sufficient 


surety, to insure all additional cost, to such previous attaching 
creditor.’ 

Ch. 21.—Blind, education of the. An act was passed, appro- 
priating any sum not exceeding $1200, annually for ten years, 
for the purpose of educating such inhabitants of the state as may 
be designated by the commissioners of the deaf and dumb, at the 
New England Institution for the instruction of the blind, in the 
city of Boston. 

Ch. 34.—Bank. An act was passed to incorporate the Far- 
mers’ Bank at Orwell. 

Ch. 24.—Bank stuck, foreign. The ‘ act, directing the taxing 
of foreign bank stock,’ passed November, 1831, was repealed. 

Ch. 40.—Canada. The executive of the state was requested 
‘to signify to his excellency the governor of Lower Canada, and 
his executive officers, the sense of gratitude felt by this legisla- 
ture, for their cordial and efficient exertions, in apprehending 
and bringing to justice, the extensive combination of forgers and 
counterfeiters of American coin and bank bills, that were located 
within the limits of that provinee.’ 

41* 
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Ch. 33.—Canal. An act was passed to incorporate the Otter 
Creek and Champlain Canal Company ; capital, 150,000 dollars. 

Ch. 39.—Champlain Lake. A resolution was passed for the 
appointment of commissioners, to meet such commissioners as 
may be appointed by the government of Lower Canada, for the 
purpose of ascertaining the causes of the overflowing of the 
lands, in this state, on the margin of Lake Champlain ; and the 
governor was requested to renew the correspondence with the 
governor general of the British Provinces, upon the subject of 
the obstructions of the outlet of the lake. 

Ch. 7.—Censors. An act was passed regulating the choice of 
a Council of Censors. 

Ch. 10.—Crimes. If any person shall wilfully and maliciously 
kill, cut, wound or maim any cattle, horses, sheep or swine, 
belonging to any other person, such offender, upon conviction 
before the county court, shall be fined in a sum not exceeding 
300 dollars. 

Ch. 3.—Bills of exchange, &c. All bills of exchange and 
promissory notes, shall be deemed to become due and payable at 
the times specified therein, ‘ without allowing days of grace 
thereon.’ 

Turnpike road companies. 'Two turnpike road companies were 
incorporated. 

Mill Dam Company. The Ascutney Mill Dam Company was 
incorporated with a capital of 500,000 dollars, for the purpose of 
improving the water power of Mill Brook, in Windsor, by the 
construction of dams, reservoirs, &c. 

Manufacturing Companies. Six manufactuting companies were 
incorporated. 

Ch. 12.—Hawkers and Pedlars. An act was passed in addition 
to the act laying duties on licenses to hawkers and pedlars.’ If 
any person shall forge or counterfeit any such license, or travel 
with any forged or counterfeit license, for the purpose in said act 
mentioned,’ he shall be deemed guilty of forgery and shall be 
punished accordingly. 

Ch. 22.—IJnnkeepers, &c. An act was passed relating to re- 
tailers of spirituous liquors, directing the mode of obtaining 
licenses, and regulating houses of public entertainment. 

Ch. 20.—Oaths, extra judicial. If any ‘ person in this state, 
authorized by law to administer oaths or affirmations, or any 
person not authorized, as aforesaid, shall administer ’ to any person 
in this state, any oath, affirmation, or obligation in the nature of 
an oath, not authorized by law; or .if any person in this state 
shall knowingly permit any such oath, &c. to be administered to 
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him, he shall forfeit, for the use of the state, a sum not exceeding 
$100 nor less than $50. But nothing in this act shall be con- 
strued to extend ‘to the administering or taking of any oath or 
affirmation, to the truth of any affidavit, to be used in support of, 
or in opposition to, any motion made or to be made, in any suit, 
pending in any court of law or equity, or before arbitrators, 
or referees ; or to the administering of any oath or affirmation to 
any arbitrators, referees, or appraisers; or to any affidavit, oath 
or affirmation, administered or taken for the establishment of 
truth or the furtherance of justice; or to interfere with, or 
abridge the powers of any magistrate, in the discharge of his 
official duty.’ 

Ch. 23.—Pensioners, Military. . No pensioner, ‘ under the 
authority of the Congress of the United States, for military 
services, making application for the benefit of the poor debtor’s 
oath, shall be prevented from taking such oath, by reason of any 
money due, or on hand, or thereafter to become due to such 
pensioner, by virtue of any act of Congress.’ 

Ch. 17.—Animals, exhibition of. ‘ The selectmen, or a major- 
ity of them, of any town in this state, shall, in no case, grant 
permission to any person or persons, to exhibit any living animal, 
or animals, for a sum exceeding $300, nor less than $50.’ 

Ch. 28.—State House. An additional sum of $20,000 was 
appropriated to the erection of the State House at Montpelier. 

Ch. 9.—Foreign Attachment. Whenever any executor or 
administrator in this state shall have in his possession, as executor 
or administrator, any money, goods, chattels, rights or credits of 
any person, who shall have absconded from this state, or who 
shall keep concealed within the same, or of any person residing 
without this state, any creditor may cause such executor or 
administrator, to be summoned as trustee, of such person, and 
the same proceedings shall be had, and the same judgment ren- 
dered, as are provided by the ‘act directing the proceedings 
against the trustees of concealed or absconding debtors.’ 

Ch. 25.—Tazation. All lands or buildings ‘ held, occupied or 
improved’ for the purposes of education, are exempted from taxa- 
tion. 


RHODE ISLAND. 

Public Laws of the state of Rhode Island, passed since the 
session of the legislature in January, 1831. 

Agents and Factors. Every person in whose name any mer- 
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chandize shall be shipped, shall be deemed the true owner there- 
of, so far as to entitle the consignee of such merchandize to a 
lien thereon, for any money advanced or negotiable note given by 
such consignee, for the use of the person in whose name such 
shipment shall be made, and for any money or negotiable security 
received by the latter for the use of the consignee ; provided that 
such consignee shall not have notice at or before the advancing of 
any money or security by him, or at or before the receiving 
such money or security by the person in whose name the ship- 
ment shall have been made, that such person is not the actual 
owner thereof. Any person entrusted with, and in possession 
of any goods for the purpose of sale, or of any bill of lading, 
receipt or certificate of a ware-house-keeper or inspector, or 
any warrant or order for the delivery of goods, shall be deemed 
to be the true owner of the goods, so far as to give the same 
validity to his contracts for the sale or disposition of the same, 
or for the deposit or pledge thereof, as a security for any money 
or other property advanced, or any negotiable instrument or 
other obligation in writing, given upon the faith of such goods 
or documents, as if such contracts had been so made by the 
bond fide owner; provided that the person so contracted with 
shall not have notice that the person so entrusted is not the 
actual and bond fide owner. Any person who shall accept or 
take any such goods or documents, in deposit or pledge from 
any such agent, as security for any antecedent debt or demand, 
shall not acquire thereby any right to such goods, &c. other 
than was possessed by such agent at the time of the deposit or 
pledge. There are numerous other provisions in the act of a 
similar character. 

The last section of the act provides that if any such agent 
or factor shall deposit or pledge any goods or any such docu- 
ment as is before mentioned, which shall have been entrusted 
or consigned to his care or management, with any person as a 
security for any money or other property borrowed by such 
agent or factor, and shall apply the proceeds thereof to his 
own use, with intent to defraud the owner thereof, he shall, on 
conviction on indictment before the supreme court, be fined not 
exceeding $1000, and be imprisoned for a period not exceeding 
one year, or shall suffer either of said punishments at the dis- 
cretion of the court; but nothing in this act is to impair any 
remedy at law or in equity, which any party aggrieved by any 
offence agaiast this act, might have had against any such 
offender if this act had not been made; but the conviction of 
any offender against this act shall not be received in evidence 
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against him in any action at law or in equity. No person ‘shall 
be liable to be convicted by any evidence whatever, as an 
offender against this act in respect of any matter or thing done 
by him, if he shall at any time previously to his being indicted 


for such offence, have disclosed such matter or thing, on oath, 


under or in consequence of any compulsory process of any 
court of law or equity, in any action, suit or proceeding to 
which he shall have been a party, and which shall have been, 
bond fide, instituted by the party aggrieved by the act, matter 
or thing which shall have been committed by such offender.’ 
p- 750 

Congress, Representatives in. If at any election of represen- 
tatives in Congress, neither candidate or only one shall have a 
majority of the votes, and a new election or elections shall be 
ordered, if two representatives are to be elected, the two can- 


didates having the highest number of the votes given at such 


election so ordered shall be declared duly elected; and if only 


| 


-s ; : 
one of the candidates shall have such pluralit 1en he shall 


h 
be declared dulv elected, and another election shall be ordered. 


Conveyances. So much of the act regulating conveyances 
of real estate as requires the judge, justice, mayor or notary 
public, without this state, when taking an acknowledgment of 
deeds of real estate, situate within this state, to certify the 
same under his seal, is repealed. p. 479. 

Females, imprisonment of. All original writs issued against 
any female, founded on contract not under seal, shall be writs 
of summons and not writs of arrest; and no execution shall 
issue against the body of any female in this state on any 
judgment founded on contract not under seal, where the debt 
or damages recovered do not exceed $90. In all’ such 
cases, the execution shall issue only against the goods, chattels 
and real estate of the debtor. Sut this act is not to affect 
the remedy on any contract which now exists. p. 772. 

Lotteries. No person shall transact business as a vender of 
domestic lottery tickets, without first obtaining license therefor 
from the town-council of the town in which he resides or 
transacts business; which license is to continue in force one 
year. For a license to sell in Providence the applicant is re- 
quired to pay $100; but in the other towns of the state, a less 
sum is required. If any person shall sell any domestic lottery 
ticket or part of any such ticket without license, he shall forfeit 
$100 for each ticket or part of such ticket thus sold, for the 
use of the state. The act also empowers town-councils, upon 
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request of the applicant, to include in the same license, author- 
ity to sell foreign and domestic lottery tickets, and to transact 
business as a money broker. The penalties contained in this 
act, are not to attach to the managers of any domestic lottery, 
for the sale of tickets in their own jottery without license. 
p. 754. 

Militia. An act was passed to re-organize the militia. 
p. 784. 

Oaths. If any person in this state authorized by law to 
administer oaths and affirmations, or any person not so author- 
ized, shall administer to any person in this state any oath, 
affirmation or obligation in the nature of an oath, not author- 
ized by law; or if any person in this state shall knowingly 
permit any such oath, &c. to be administered to him, he shall 
forfeit $100 for the first offence, to be recovered in an action 
of debt qui fam, one half to the use of the person who shall 
sue for the same, and the other half to the use of the state; 
upon conviction for a second offence, the party convicted shall, 
in addition to this penalty, be forever disqualified for holding 
any office of honor or profit under this state. But nothing 
herein contained shall be construed to interfere with or abridge 
the powers of any magistrate in the discharge of his official 
duty, or to subject any such magistrate to a penalty for any 
error of judgment therein. p. 807. 

Quarantine. The governor was authorized to employ one or 
more vessels for the purpose of aiding in enforcing the laws in 
relation to quarantine; such vessels to be under his directions, 
and the officers and crews to be removable at his pleasure. 
He was also empowered to provide a suitable hospital, for such 
persons not citizens of this state, as may be attacked by the 
Asiatic cholera. p. 804. 

The several boards of health are authorized to enact such 
rules as they may deem expedient, to prevent any person or 
persons, ‘ who shall have come from any town or place out of 
this state, in which any infectious or contagious disease shall 
be prevalent, and who shall have come on shore or entered 
this state by land in any other town in this state, from entering 
the town or towns or city where such rules and regulations 
shall be made, before the expiration of such time after such 
person or persons, shall have left such infected town or place 
as by such rules and regulations may be prescribed;’ and shall 
affix such penalties for the breach of such rules as to them 
shall seem necessary, not exceeding $100. p. 805. 
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DELAWARE, 


Laws passed at a session of the General Assembly, com- 
menced at Dover, on January 3, 1833. 

Ch. 256.—Administrators and Executors. Where any creditor 
of a deceased person shall recover judgment before a justice of 
the peace, against any executor or administrator for a debt un- 
der 50 dollars, and there are no assets applicable thereto, the 
creditor may apply to the register of the county to issue a cita- 
tion to the executor or administrator to appear and show cause 
why he shall not prefer a petition to the orphan’s court of the 
county wherein any lands, &c. of such deceased person are 
situate, to make an order for the sale of the same, or a part 
thereof, for a payment of such part of the debts of the deceased 
as his personal estate is insufficient to satisfy. If upon a hear- 
ing before the register, it shall appear that the personal estate 
is insufficient, and that the creditor will be remediiess without 
such sale, the register is authorized to direct the executor or 
administrator to apply to the orphan’s court for such order. 

Ch. 270.—Coal Companies. The Broad Mountain Coal 
Company, and the Powhattan Coal Company, were incorported. 

Ch. 258.— Canals. An act was passed to incorporate a 
company for the purpose of constructing a canal, between the 
waters of Nanticoke river, and Broad Kiln Creek ; the capital 
is 500,000 dollars. 

Ch. 266.— A company was also incorporated, with a capital 
of 250,000 dollars, to construct a canal connecting Lewis’ Creek 
with Indian river and Chesapeake bay, by Pocomoke river. 

Ch. 277. — Chancellor. By this act it is provided, that the 
chancellor shall not sit in any cause in which his parent, grand- 
parent, child, grandchild, brother or sister, nephew or nice, 
uncle or aunt, brother-in-law or son-in-law, shall be a party. 

Ch. 257.—College. An act was passed to establish a college 
at Newark. 

Ch. 214.—Landlord and Tenant. Whenever ‘any rent, 
whether of money, or a quantity or share of grain or other pro- 
duce, or of anything certain, or that can be reduced to cer- 
tainty, is in arrear, whether it be rent-charge, rent-seck, quit- 
rent or otherwise, (except rent in arrear upon the demise of 
lands, &c. which is provided for by the act concerning landlords 
and tenants, to which this is a supplement) issuing out of or 
charged upon any lands, &c., the person entitled to such rent 
may distrain for the said rent in arrear, as well the grain, 
grass and other produce found on the premises, whether grow- 
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ing or severed, in sheaves, stacks or otherwise, as the horses, 
cattle and other goods and chattels, being upon the premises, 
chargeable with the said rent, according to the provisions of the 
first section of the act,’ above referred to. The ‘ husband of 
a wife entitled to rent as aforesaid, shall have the same remedy 
by debt or distress after her decease, as during her life, for the 
arrears of the rent accruing during the marriage; and a person 
entitled to any rent as aforesaid, for the life of another person, 
may distrain in the same manner after the death, as during the 
life of such other person, for any arrears of the rent. 

Ch. 247.—Lottery Tickets. No person shall sell or disposs 
of any lottery ticket or of any part or share of a lottery ticket 





without having first obtained from the governor a license; for 
which there shall be paid to the secretary of state, 100 dollars; 
which license shall continue in force one year, and shall limit 
the sale of lottery tickets to one stand or shop. If any person 
shall sell or dispose of any lottery ticket, &c. 
provisions of this act, he is to forfeit 20 dollars for every such 


, contrary to the 
lottery ticket, &c. so sold, to be recovered before any justice of 
the peace, one half thereof for the use of the county, and tl 
other half for the use of the person suing for the same. 

Ch. 272.—Mayhem. Mayhem of a genital member is made 
punishable with death. 

Ch. 194.—Marriage. It shall ‘ be lawful, for a preacher of 
the gospel, ordained and appointed according to the rules of the 
church to which he belongs, to solemnize all marriages where 
the parties are negroes or mulattoes, without any license or 
publication of the bans;’ before any such marriage shall be 
solemnized, ‘ each of the parties (being free) shall produce the 
certificate of some justice of the peace of the county, in which 
he or she may reside respectively, of his or her freedom;’ ‘ or 
(being a servant or slave) shall produce the written consent of 
his or her master or mistress,’ to such marriage; if any minister 
shall solemnize any marriage contrary to the provisions of this 
act, he shall forfeit the sum of 20 dollars. 

Ch. 212.—Manufacturing Company. The New Castle Man- 
ufacturing Company, was incorporated with a capital of 200,000 
dollars ‘ for the purpose of carrying on the manufacture of cot- 
ton, wool, grain, plaster of Paris, and other materials,’ 

Ch. 246.—Partition. A further act was passed in relation 
to the partition of lands and tenements among joint tenants 
and tenants in common. 

Ch. 228.—Steam Navigation Company. An act was passed 
to give effect in Delaware, to an act of the legislature of Mary- 
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land, incorporating the People’s Steam Navigation Company, 
for the purpose of establishing ‘a line or lines of steamboats, 
vessels, stages, or other carriages, for the conveyance of pas- 
sengers and transportation of merchandize, and other things, 
between the cities of Philadelphia and Baltimore.’ 

Railroads. A company was incorporated for building a rail- 
road from Dover to Mahon’s river, or to some point on Little 
creek, an act was also passed to establish a company ‘ for 
making a railroad and cutting a canal, (or either of them as 
shall be deemed most expedient) from the town of Milford, to 
such point on Mispilian creek, as the said company shall think 
most eligible. The Wilmington and Susquehanna Railroad 
Company was authorized to form a union with such companies 
as are or may be incorporated in Pennsylvania, and Maryland, 
respectively, for the purpose of constructing railroads in those 
states, to unite with the Wilmington and Susquehanna railroad. 

Ch. 253.—Slaves. The chief justice or any associate judge, 
upon petition to him in vacation, within the county in which he 
resides, shall have power to grant a license to the owner of 
any slave, ‘to export the same from this state to any other 
state. or to bring the same from any other into this state, upon 
such conditions as may be deemed proper,’ whenever in his 
opinion the circumstances set forth in the petition will justify 
the granting of such license; he is also authorized to ‘ grant a 
license to the owner or owners of any tract of land, situate in 
any of the counties of the state of Marylond adjoining this state, 
to employ his, her or their slave or slaves upon such tract of 
land, and to pass and repass them, to and from the state of 
Maryland to this state, for such purpose.’ No ‘ slave exported 
from or brought into this state, or passed or repassed to and 
from the state of Maryland to this state,’ pursuant to such 
license, shall, by reason thereof, be entitled to his or her free- 
dom. 

Resolutions were passed in relation to nullification, the militia, 
the protective system, &c. A resolution was also passed de- 
claring, that the interest and prosperity of the inhabitants of the 
peninsula formed by the waters of the Chesapeake and Dela- 
ware bays, would be promoted, if they were united under one 
state government ; and the governor was authorized, ‘ in case 
the above measure should meet the approbation of the legisla- 
ture’ of Maryland, to appoint commissioners to meet such as 
might be appointed by that state to carry the measure into 
execution. 

VOL. XII.—NO. XXIV. 42 
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MARYLAND. 


At the session of the legislature commenced at Annapolis, on 
December 30, 1833, two hundred and eighty-five acts and ninety- 
eight resolutions were passed. 

Ch. 98.—Bank. The Patapsco Bank of Maryland was incor- 
porated, to be established at the village of Ellicot’s Mills; the 
capital is to be $150,000. 

Beneficial Societies. Six Beneficial Societies were incorpo- 
rated, for the ‘ purpose of affording relief to their members and 
the respective families of such members, in the event of sickness 
and death.’ 

Ch. 239.—Canal. The treasurer of the Western Shore of 
Maryland was directed to subscribe, in the name of the state, for 
1250 shares of the capital stock of the Chesapeake and Ohio 
Canal Company, and to pay for such shares by issuing to the 
company certificates of stock of the state, bearing interest at the 
rate of 5 per cent. So soon as the government of the United 
States shall extend additional aid to the amount of $1,000,000, to 
the company, the treasurer is directed to subscribe for the further 
number of 1250 shares. A resolution (No. 64) was also passed 
instructing and requesting the senators and representatives in 
Congress to use their best exertions to obtain from Congress such 
an appropriation as should insure the completion of the canal. 

No. 80.—Boundaries. Resolutions were passed relative to the 
controversy between this state and Virginia, in regard to the 
southern and western boundaries of this state. The attorney- 
general was requested to institute a suit against the state of Vir- 
ginia in the Supreme Court of the United States, for the purpose 
of procuring a final adjustment of those boundaries. All ‘ adver- 
sary proceedings’ against that state are to cease whenever the 
overtures of Maryland, made by the resolutions passed at the 
December session of 1831, shall be accepted. 

Ch. 191.—Church. An act was passed to incorporate the 
trustees of Sacred Heart Church. 

Ch. 50.—College. An act was passed for founding a college, 
near Franklin, in Baltimore county, to be styled Franklin College. 

Divorces. Seventeen acts of divorce were passed. 

Ch. 276.—Ejectment. In all actions of ejectment, the decla- 
ration ‘may be so amended as to bring the true merits of the 
controversy fairly to trial; provided that no new party be added, 
except in cases where new parties may be made according to 
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existing law and usage, and that in all cases of a joint holding 
by two or more persons, they may declare on a joint demise 
whether they hold as joint tenants, tenants in common, or in any 
other manner.’ No advantage shall hereafter be taken by any 
plea in abatement or otherwise, of a non-joinder or mis-joinder of 
parties against whom any suit or action may hereafter be brought. 
If title be shown in any of the lessors of the plaintiff, it shall be 
sufficient to authorize him ‘to recover to the extent of such title, 
though other lessors may be joined who have no interest, or may 
have parted with their interest.’ 

Ch. 261.—Electors. This act provides that the electors of 
the President and Vice President of the United States shall be 
chosen by general ticket. In case some of the persons voted for 
as electors shall have an equal number of votes, so as to defeat a 
choice between them, ‘the governor and council shall determine 
by lot, which of the persons having such equal number of votes, 
shall be electors, so as to complete the whole number to which 
the state shall be entitled.’ 

Ch. 262.—Ezecutors. Where any executor shall sell real estate 
of a testator, by virtue of the will, and shall account to the Orphans’ 
Court, the court may allow to such executor a commission on the 





proceeds of the sale, of not less than two per cent. nor more 
than ten per cent. 

Ch. 258.—Fvees. The fees of attorneys, solicitors, clerks, 
registers, sheriffs, constables and other officers in this state, here- 
after to become due, shall be collected in three years ‘ from the 
date of such fee or fees.’ 

Ch. 187.—Fire Department. An act was passed to incorporate 
the Baltimore United Fire Department ; a fund is to be created, 
which is to be applicable to the purpose of affording relief to 
members, who shall have sustained any injury in performing any 
duty as firemen, and to the families of such members. 

Ch. 15.—Guardians and Wards. Where any infant ‘is or 
shall be entitled to any legacy or distributive share of an estate 
or any personal property in the hands of an executor or adminis- 
trator, and a guardian for such infant has or shall have been 
appointed by any orphans’ court of this state, whose appointment, 
however, has been or shall have been irregularly made, or is or 
shall be liable to be revoked or declared void for any cause what- 
soever, but is not or shall not have been revoked or declared void, 
any payment or delivery to such guardian of such legacy, dis- 
tributive share or personal property by such executor or admin- 
istrator shall’ be valid. Every such guardian, so. receiving money 
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or other property belonging to his ward, shall be liable to account 
for the same, as in case of guardians regularly appointed. 

Ch. 150.—Idiots, &c. An act was passed in relation to the 
sale or leasing of-the real or personal property of idiots, &c. 

Inspection laws. Acts were passed regulating the inspection of 
plaster of Paris, flour and tobacco. 

Ch. 256.—Insurance Company. The American Life Insurance 
and Trust Company was incorporated, with a capital of $100,000. 

Ch. 79.—Lyceum. The Baltimore Lyceum was incorporated. 

Manufacturing companies. Acts were passed to incorporate 
three manufacturing companies. 

Ch. 181.—Mortgages. Where any conveyance of any free- 
hold estate by way of mortgage, or trust or otherwise, to secure 
the payment of debts, shall have been executed, and the mort- 
gagees, or persons to whom the debts are or shall be payable, 
shall have deceased, the receipts or acquittances of their execu- 
tors or administrators, acknowledged and recorded, shall have the 
same force as reconveyances or releases to the grantors or bar- 
gainors, &c. ‘ executed by such mortgagees, or persons aforesaid, 
or the original grantees or bargainees or holders of the legal 
interest and estate in said freehold under such conveyances.’ 

Ch. 283. It shall not be necessary in any case of foreclosure 
or sale of mortgaged property, to make the heirs of the mortga- 
gees parties to the same; but any decree upon any bill for fore- 
closure or sale aforesaid, filed by the executors or administrators 
of the mortgagees, shall have the same effect as if the said heirs 
were parties as aforesaid. 

No. 82.—WMilitia. The senators and representatives of the 
state in Congress were instructed and requested, respectively, to 
use their exertions to procure ‘such amendments of the act of 
Congress organizing the militia, as shall relieve the people as far 
as practicable from the burdens of the system without impairing 
its efficiency.’ 

Ch. 4.— Navigation Companies. The Choptank Steamboat and 
Navigation Company of Maryland and the Maryland Steamboat 
Company were incorporated. 

Ch. 87.—Negroes, &c. It ‘shall be lawful for any citizen of 
this state who has acquired or may hereafter acquire, by mar- 
riage or bequest, or in course of distribution in another state, 
district or territory, any slave or slaves, being slaves for life, or 
any person or persons who reside or may have resided out of the 
state, and who may remove or have removed into the same, with 
a bond fide intention of becoming a citizen thereof, to introduce 
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into the state any slave or slaves owned or so acquired by them, 
upon complying with certain conditions prescribed by the act. 

Ch. 224. It shall be lawful for the several county courts to 
‘anthorize the master or owner of any slave for aterm of years, 
to sell the unexpired time of said slave, when his or her conduct 
is notoriously vicious and turbulent, to any person who will trans- 
port such servants beyond the limits of the state.’ ‘ Except as to 
cases of slaves now imprisoned in consequence of alleged mis- 
conduct, the county courts aforesaid shall require and be satisfied 
with the testimony of disinterested witnesses, that the party 
applying for such grant has distinctly and particularly notified 
such servants of the existence and effect of this law, and that 
this information has failed to correct his or her habits, before they 
proceed to issue any such grant of authority.’ Where any negro 
or mulatto, ‘held to Jabor for a term of years,’ shall have ab- 
sconded, upon the apprehension of such negro or mulatto, the 
county courts are authorized to ‘ extend the term of service to a 
longer term, so as fully to indemnify the master or mistress for 
all expenses and loss occasioned by the absconding of such ser- 
vant.’ Upon the application of any master or mistress, or other 
person legally authorized by such master or mistress, to the 
county court, upon the apprehension of such absconding servant, 
the court is authorized ‘to grant an order for the sale of all the 
right of the master or mistress in and to said negro or mulatto 
servant; provided said court shall be of opinion that such ab- 
sconding was not occasioned by improper conduct on the part of 
his owner or owner’s agent; the order shall express the term of 
service of such servant, and the purchaser may remove such 
servant out of the state. Upon ‘the passage of any order by the 
court for the sale of any negro or servant as aforesaid, it shall be 
the duty of the clerk of the county where such order may pass, to 
furnish said negro with a copy of the deed of manumission 
where he may be entitled to his freedom by manumission, under 
seal of office ; and in case said negro or mulatto may be entitled 
to freedom by will, then and in that case upon application to the 
register of wills where the will shall be recorded, from which said 
negro derives his freedom ; and it shall be the duty of said clerk 
to make application, and the duty of said register to make out 
for said clerk, under seal of office, so much of said will as may 
be necessary to show when and on what terms said negro is 
entitled to his freedom, together with the order of the court 
directing the sale, under seal of office, the expense of which shall 
be paid out of the purchase money.’ 


42* 
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Ch. 274. Sec. 1. Whenever an action of replevin shall be 
brought, and the property in dispute shall be any slave, it shall 
not be iawful for either plaintiff or defendant, or any other person 
in whose possession such slave shall be, to sell such slave, until 
the action shall have been determined, unless an order of the 
court authorizing the sale be first obtained. 

Sec. 2. Every person, his counsellors or abettors, convicted 
of selling or transporting such slave ‘beyond the limits of the 
state before the final decision of said action of replevin, or without 
an order of the court,’ shall be sentenced to undergo a confine- 
ment in the penitentiary, for a period of time not less than two 
nor more than ten years. But this section shall not extend to 
any person who, by the finding of the jury in such action, shall 
be determined to be the rightful owner of such slave. 

Ch. 101.—Odd Fellows. An act was passed for the incorpo- 
ration of ‘ Miller Lodge, No. 18, of the order of Independent 
Odd Fellows.’ 

Ch. 254.—Ovysters. An act was passed to prevent the de- 
struction of oysters in the waters of the state. 

Revolutionary pensions. <A large number of pensions were 
granted to revolutionary soldiers and the widows of such soldiers. 

Savings Institutions. Three savings institutions were incor- 
porated. 

Ch. 138.—Surtey. An act was passed ‘to provide for making 
anew and complete map and a geological survey of the state.’ 
The officers appointed by virtue of this act are ‘to make any 
survey for canals, railroads, or other works of internal improve- 
ment which the legislature may at any time direct to be made.’ 

No. 74. The governor was authorized to employ the engineer 
appointed on the part of the state, to cooperate with engineers 
appointed by the states of Virginia and Delaware, ‘to undertake 
asurvey of the coast from Cape Charles to Lewis Town creek, 
on the bay of Delaware; to cause a survey to be made of the 
Pocomoke river, in Worcester county, from the head of tide water 
to the line of the state of Delaware, with a view to ascertain the 
practicability and probable cost of cutting a canal.’ 

Ch. 136.— Young Men’s Society. The Baltimore Young Men’s 
Society was incorporated, ‘for the purpose of moral, intellectual 
and social improvement, by means of lectures, discussions, read- 
ing, and the purchasing of a library.’ 
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NORTH CAROLINA. 


Acts passed by the legislature of North Carolina, at the 
session of 1833—34. 

Banks. Acts were passed to recharter the bank of Cape 
Fear, and to establish banks in Newbern, and Edenton. A 
bank was also established to be styled the ‘ Bank of the State 
of North Carolina ;’ its capital is not to exceed 1,500,000 
dollars. 

Ch. 5.—Constables. An act was passed directing the manner 
in which constables shall be appointed. 

Ch. 6.—Mills, This act is supplemental to an act ‘ directing 
how persons injured by the erection of public mills shall in 
future proceed to recover damages, passed in 1809. 

Ch. 7.—.NVotaries Public. It shall be lawful for the clerks of 
courts of record in this state, and for the clerks and masters in 
equity, to act as notaries public in their several counties. 
They are to certify their acts as notaries public, whenever the 
same are to be used out of their respective counties, under the 
seal of the court of which they may be clerks or clerks and 
masters. Nothing in this act is to have the effect of prevent- 
ing the appointment of notaries public, in the manner now 
provided by law. 








Ch. 8.— Sheriffs, &c. Whenever any writ shall issue from 
any court of equity, whereby any sheriff or other officer shall 
be commanded to take the body of any person, to answer to 
any suit in such court, such sheriff, &e., shall not only ‘be 
liable as special bail for taking an insufficient bond, on excep- 
tions taken and entered the same term to which such process 
shall be returnable,’ ‘ but shall also be liable as special bail for 
failing or neglecting to take,’ from the person so arrested ‘a 
bond with two sufficient sureties in double the sum for which 
such person shall be arrested.’ 

Ch. 9.—Elections. In all elections, under the direction of 
the sheriffs and inspectors, the inspectors shall have the exclu- 
sive right to judge of the qualifications of the voters, except 
where there is an equal division of opinion between them, in 
which case the sheriff shall decide. 

Ch. 10.—Conveyances. Grants of land, mesne conveyances, 
powers of attorney, under which any lands have been or may 
be conveyed, bills of sale, &c., may be admitted to registration 
within two years, after the passage of this act; but nothing 
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contained in the act is to be construed to extend to mortgages, 
or to deeds of conveyance in trust. 

Ch. 13.—Cherokee Lands. An act was passed directing the 
sale of the {ands acquired by treaty from the Cherokee Indians, 
which remain unsold. 

Ch. 18.—Slaves. If ‘ any agent or manager of any railroad 
engine or car, or any other person, shall convey or conceal on 
or about any railroad engine or car,’ any slave the property of 
any citizen of this state, without the consent in writing of the 
owner, &c., of such slave, ‘ or shall take and receive on any 
such railroad engine or car, any such slave or slaves, or permit 
or suffer the same to be done, with the intent and for the pur- 
pose of carrying such slave or slaves out of this state; or shall 
wickedly or willingly conceal or permit to be concealed in or 
about any railroad engine or car,’ any slave or slaves, ‘ who 
shall or may hereafter abscond from his or their master or mis- 
tress, being citizens of this state, with the intent and for the 
purpose of enabling such slave or slaves to effect his, her, or 
their escape, out of this state, every such agent or manager,’ 
&c., shall be deemed to be guilty of felony and shall suffer 
death without benefit of clergy. If any slave shall be found 
concealed on or about any railroad engine or car, in this state, 
without the @onsent of the master, &c., of such slave, after the 
engine or car shall have left any depot, the agent or manager 
thereof, shall forfeit and pay the sum of #500 to the owner of 
such slave. 

Ch. 19. No person shall hereafter ‘ buy of, traffic with, or 
receive from any slave or slaves, any mutton, cloth, cotton or 
woolen yarn, wearing apparel, gold or silver bullion, under the 
same rules, regulations, restrictions, prohibitions and penalties, 
as are contained in the act of 1826, entitled an act to prohibit 
the trading with slaves, except in the manner herein prescribed.’ 

Ch. 20.—Larceny. Whenever ‘any person shall be con- 
victed of the crime of grand larceny, he, she, or they, shall be 
infamous and deprived of his, her, or their, free law, in the 
same manner as persons now are who are convicted of petit 
larceny.’ 

Ch. 21.—Digest of the Laws. Three commissioners are to 
‘be appointed by the governor of the state to collate, digest, 
and revise all the statute laws of this state, commencing with 
the earliest English statutes now in force;’ ‘no change shall 
be made by the said commissioners in the phraseology or dis- 
tribution of the sections of any statute, which has been the 
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subject of judicial decision, by which the construction thereof, 
established by such decision, shall or can be affected; and in 
all such cases marginal references shall be made to the decision 
fixing the construction;’ the commissioners are also, ‘ to sug- 
gest to the legislature such contradictions, omissions or imper- 
fections as may appear in the acts so to be revised, and the 
mode in which the same may be reconciled, supplied or re- 
formed;’ and may also, ‘ designate such acts or parts of acts, 
if any, as in their judgment, ought to be repealed, with the 
reasons for advising such repeal. 

Ch. 25.—Capitol. An act was passed making appropriations 
‘for carrying on and completing the capitol, in the city of 
Raleigh.’ 

Academies. Sixteen academies, &c., were incorporated. 

Gold Mining’ Compan s. Acts were passed to incorporate 
three Gold Mining Companies. 

Manufacturing Company. The Richmond Manufacturing 
Company, was incorporated, for the manufacturing cotton and 
wool. ; 

Railroads. The following Railroad Companies, were incor- 
porated: Lumber River and Cape Fear Railroad Company, 
capital $40,000; Whitesville, Waccamaw and Cape Fear 
Canal and Railroad Company, capital $100,000 ; Cape Fear, 
Yadkin and Pedee Railroad Company, capital $500,000; 
Greensville and Roanoke Railroad Company, capital $150,000; 
Halifax and Weldon Railroad Company, capital $50,000; 
Roanoke and Raleigh Railroad Company, capital $600,000; 
North Carolina Centre and Seaport Railroad Company, capital 
$1,000,000; Wilmington and Raleigh Railroad Company, cap- 
ital $800,000; Roanoke and Yadkin Railroad Company, capital 
$1,000,000. 

Credit, Restoration of. Acts were passed 


restoring to 
credit,’ or ‘ restoring to the rights of freemen,’ certain persons 
convicted of the crimes of duelling, petit larceny, &c. 

Militia. Seven military companies were incorporated. A 
resolution was passed instructing and requesting respectively, 
‘the senators and representatives in Congress, to adopt the 
necessary measures to render the system of militia discipline of 
the United States less burdensome in its character and more 
efficient in its organization.’ 
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SOUTH CAROLINA. 


Act passed at the session of the General Assembly in De- 
cember, 1830. 

Ch. 4.—Masters and commissioners in equity. Either party to 
any suit in equity, shall have the right, upon giving the adverse 
party or his solicitor or agent, ten days notice, thereof, to exam- 
ine any witness before the master or commissioner in equity, of 
the district in which such cause is to be tried; the master or 
commissioner upon the application of such party, &c. is re- 
quired to issue a writ of subpoena for such witness and to com- 
mit to writing the testimony given; and it shall be the duty of 
the master or commissioner, to certify such testimony to the 
court, to be read in evidence, on the trial of the cause. On 
the application of a party to have his witnesses examined, the 
master or commissioner, shall appoint, a day for the purpose, 
and shall cause notice to be given to the adverse party. If 
any party ‘shall show cause satisfactory to the court,’ for re- 
quiring the examination of the witness or witnesses of the 
adverse party in open court, on the trial of the cause before 
the chancellor, he shall be entitled to the usual process of the 
court, to piecure the personal attendance of such witnesses, 
and shall not be compelled to go to trial until such attendance 
be procured, if practicable. The master or commissioner is 
authorized ‘to grant writs of partition of real or personal 
estate, to be returnable to the next court of chancery, for the 
adjudication of the chancellor, to make orders of reference, in 
matters of account, to appoint guardians ad lilem, and to grant 
leave to amend the pleadings and make new parties 
the final judgment of the chancellor.’ 

Ch. 6.—Illegitimate children, &c. The commissioners of the 


subject to 


? 


poor are authorized to bind out to service illegitimate children 
and children of paupers, ‘ in all cases where such children are 
likely to become chargeable to the district, or aré liable to be 
demoralized by the vicious conduct and evil example of their 
mothers or other persons having the charge of them.’ 

The money remaining due on any recognizance given under 
the act of 1795, for the maintenance of any illegitimate child, 
at the time such child shall be bound to service, shall be paid 
into the hands of the commissioners of the poor for the benefit 
of such illegitimate child so bound to service. Whenever ‘the 
amount which any person shall receive sentence to pay, on a 
conviction of bastardy, cannot be raised by binding him out to 
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service as now provided by law, a fiert facias shall issue against 
his property, and on the same being returned nulla bona, a ca. sd. 
shall issue against him.’ 

Ch. 12.—Interest and Usury. The clause of the act of 
January 2, 1777, which makes utterly void and of no effect, 
all bonds, specialties, contracts, promises and assurances, 
wHatsoever, whereupon or whereby, there shall be reserved or 
taken any interest, above the rate of seven pounds in the hun- 
dred, and also the clause of the same act which provides, that 
every person who shall take, accept or receive, by way of in- 
terest for theloan, or for the forbearing, or giving day of pay- 
ment, of money or any other commodity or thing, above the 
sum of seven pounds in the hundred, for one year, or at that 
rate for a greater or less sum, or for a longer or for a shorter 
time, shall forfeit and lose treble the value of the money, or 
other commodity so lent,—are repealed. Every person lending or 
advancing money or other commodity upon illegal interest, shall 
be allowed to recover, in all cases whatsoever, the amount or 
value actually lent and advanced ; and the principal sum, amount 
or value so lent or advanced, without any interest, shall be 
deemed and taken, by the courts, to be the true legal debt, or 
measure of damages, to all intents and purposes whatsoever, to 
be recovered without costs. 

Ch. 21.—Horse stealing. Any person convicted of stealing a 
horse, mule, ass, &c. shall, for the first offence, receive not less 
than fifty lashes, nor more than two hundred, to be inflicted at 
such times as the judge shall think proper, and shall also be fined 
and imprisoned at the discretion of the court; for the second 
offence, he shall suffer death without the benefit of clergy. 

Villages. An act was passed to incorporate the villages of 
Edgefield and Lancaster. 

Ch. 17.—Religious and charitable societies, &c. An act was 
passed incorporating eight religious societies, two ‘ benevolent 
societies,’ a horticultural society, a school society and an 
academy. 

Resolutions were passed in relation to the tariff, nullification, 
&c. 


Acts passed at the session of the legislature in December, 
1831. 

Ch. 3.—Negroes, Sc. If any free person of color or slave 
shall keep or use a still or other vessel, on his own account, for 
the distillation of spirituous liquors, or be employed in selling 
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spirituous liquors, he shall, on conviction thereof, ‘ be punished by 
whipping on the bare back, not exceeding fifty lashes, at the dis- 
cretion of the court,’ and the still, so kept or used is to be for- 
feited for the use of the poor of the district. If any owner of a 
slave or person having charge of a slave shall suffer suchslave to be 
concerned in the selling of spirituous liquors, he shall, on convic- 
tion, ‘ be fined or imprisoned, at the discretion of the court, not 
exceeding $100 fine, nor one month’s imprisonment. If any 
person of color ‘ shall commit any trespass the commission of 
which by a white man would subject him to a civil action, and 
for which no penalty is already imposed by law on a slave or free 
person of color, such slave or free person of color thus trespassing 
shal] be adjudged guilty of a misdemeanor, and on conviction 
thereof, shal! be punished at the discretion of the court by which 
he is tried, not extending tolifeormember. In all trials of slaves 
or free persons of color for capjtal offences, the owner of such 
slave or his agent, or the guardian of such free person of color, 
for good cause,’ ‘ shall have the right to challenge, provided the 
aforesaid challenge shall not extend to more than three free- 
holders. No slave shall be tried for any offence, till his master 
or owner, or in his absence, the agent of such owner, has had 
reasonable notice of the matter charged against such slave and 
the time and place of trial.’ 

Ch. 8.— Bank. An act was passed to incorporate the Com- 
mercial Bank of Columbia, with a capital of $500,000. 

Villages. Acts were passed for the incorporation of Spartan- 
burg, Greenville, and Orangeburg. 

Ch. 11.—Attachment. Any justice of the peace upon com- 
plaint made upon oath by any person, that his debtor is absent 
out of the limits of the state, is authorized, in cases where the 
debt or demand does not exceed $20, to grant an attachment 
against the goods and chattels of the debtor, returnable before 
himself or some other .justice of the peace of the district or 
parish, who may proceed and determine finally thereupon. A 
true copy of the proceedings of the justice, certified by him, shall 
be filed in the office of the clerk of the court of the district. If 
the defendant shall appear, within two years, he may enter an 
appearance, before the justice who issued the attachment, or 
before any other ‘justice of the peace of the same district, who 
shall cause notice to be served on the plaintiff, or his security, 
and shall determine upon the case as to justice shall appertain, a 
right of appeal being reserved. If any person intending to leave 
the state, shall, for ten days previous to his departure, give notice 
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of his intention by a written notice put up at the court ‘house of 
the district, and at the muster gound of the beat in which he re- 
sides, he shall not be liable to be proceeded against in his absence, 
under this act. 

Ch. 12.—College. An act was passed to incorporate the 
Medical College of South Carolina. 

Ch. 16. 
regulating elections. It authorizes the managers to administer 





Elections. An act was passed to amend the acts 


oaths in cases of challenge, &c. lf any person shall directly or 


indirectly offer or ‘engage to pay any sum of money or other 


valuable consideration to any other, to induce such other person 
to procure for him or for any other person by his vote, interest, 
influence or any other means whatsoever, any office of honor, 


profit or trust, within this state, or shall offer, give, promise or 


bestow any reward, by meat, drink, money or otherwise for th 
iforesaid purpose, and be thereof convicted, he shall forfeit the 


sum of not less than $100 nor more than $500, and suffer im- 


prisonment for a term not exceeding six months If any person 
shall receive of another ‘any money or reward of meat, drink, 
or other valuable consideration for procuring, &c,’ by his vote, 
&c. any office of honor, &c. for any other person, he shall for- 
feit the sum of not more than $100 arid suffer imprisonment at 
the discretion of the court; and if such offender be in any office, 


he shall. on such conviction, be disabled from holding the same. 


1 


If either of the parties shall give information upon oath against 
the other offending party, and shall duly prosecute such offender, 
he sh i] be free from the pen ilties afores uid. If any person shall 
issault, threaten, or abuse any voter, with a view to intimidate or 
control him in the free exercise of his right of suffrage, such 
offender shall, on conviction, suffer fine and imprisonment at the 
discretion of the court. If any person shall forcibly interrupt 
any election, or shall invalidate, or prevent any election, or 
attempt so to do, by breaking up or removing or seizing upon 
the ballot boxes, or shall prevent or attempt to prevent any voter 
from voting, or shall change or destroy the ballots which have 
been duly put therein, he shall forfeit the sum of not less than 
$50 nor more than $200, and shall also suffer imprisonment for a 
term not exceeding three months. 

Ch. 17.—Hawkers and Pedlars. Hawkers and pedlars are re- 
quired ‘ to pay for their licenses, $100, besides the compensatior 
to the clerk,’ to recognize for their good behavior, &c. 

Ch. 18.—Bridges. An act was passed to vest in the pre- 
prietors of any bridge which may be destroyed by freshets or 

VOL. XII.—NO. XXIV. 43 
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otherwise, a right of ferry during the time when the bridge is 
rebuilding. 

Ch. 25.—Practice. In all actions of debt on bond, the de- 
fendant shall be at liberty, under the plea of the general issue, 
to offer in evidence any matter tending to show that the bond 
was void in its creation; provided that twelve days notice be 
given to the opposite party of the nature of the defence in- 
tended to be relied on. Nothing in this act contained ‘ shall be 
construed, to restrict or in any wise impair any right which a 
defendant may now have under such plea, according to the laws 
and usages of this state.’ 

Ch. 32.— Corporations, &c. By this act, eleven churches, an 
agricultural society, a benevolent society, two academies, a rifle 
company and an Episcopal Sunday School society were incorpor- 
ated; two benevolent societies; and two towns were reincor- 
porated ; a committee of a church were authorized to execute 
the necessary title deeds for the conveyance of parsonage land ; 
the Grand Lodge of the state were allowed the further term of 
three years for drawing a lottery ; certain escheated property was 
vested in a library society; the board of trustees of the South 
Carolina College were invested with power, in all investigations, 
where they may deem it necessary, by subpeena, rule and attach- 
ment, to compel witnesses to appear and testify, &c. and to dis- 
miss from office any officer of the institution, whenever they may 
deem it essential to the interests of the institution; and certain 
persons were empowered to construct railroads in Columbia and 
Camden. 

Ch. 33.—Lunatie Asylum. The commissioners of the poor, 
and all persons and bodies corporate having charge of idiots, 
lunatics, &c. who are paupers, are required to send them to the 
Lunatic Asylum and to support them there, at the expense of the 
city, &c. chargeable with their support. 

Nomination of candidate for the Presidency. A _ resolution, 
reported by the committee to whom was referred certain resolu- 
tions of Alabama, nominating Andrew Jackson, and also 
resolutions of Delaware disagreeing to that nomination, was 
passed, which declares that it has not been the usage of the 
legislature of South Carolina to nominate candidates for the 
Presidency, and that it is unwilling now to adopt a different 
course. 


Acts passed at the session of December, 1832. 
Ch. 3.— Ordinance of Nullification. An act was passed to 
corty into effect, the ordinance to nullify the several acts of Con- 
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gress laying duties on the importation of foreign commodities, 
passed by a convention of this state, at Columbia, on November, 
24, 1832.—Sec. 1. From and after February 1, 1833, if any 
goods or merchandise shall be seized under pretence of securing 
the duties imposed by any of the said acts of Congress, or for 
the non-payment of any such duties, ‘or under any process, 
order or decree, mesne or final, or other pretext, contrary to the 
true intent and meaning of the said ordinance,’ the consignee of 
such goods and merchandise, or the person entitled to the posses- 
sion of the same, may, upon making affidavit of such seizure, 
&c. proceed to recover possession thereof, with damages, by 
an action of replevin; ‘or such persons may proceed in any 
other manner, authorized by law, in cases of unlawful seizure or 
detention of personal property.’ 

Sec. 2. Before the sheriff shall deliver the goods to the plain- 
tiff in replevin, he shall take from such plaintiff a bond with 
sufficient security, conditioned that he will prosecute the suit 
with effect and abide the final judgment of the court. 

Sec. 3. Incase of refusal to deliver the goods or of removal 
of the same in any way, so that the writ of replevin cannot be 
executed on the return of the sheriff to that effect, and an 
affidavit of the facts made before any justice of the quorum, the 
plaintiff in replevin may sue out a writ in the nature of a capias 
in withernam, requiring the sheriff to distrain the personal estate 
of the person so refusing, &c. to the amount of double the value 
of the goods, and to hold the same until such goods are produced 
and delivered to the sheriff; but this is not to be construed to 
deprive the sheriff of any power which he now has in the execu- 
tion of the writ of replevin. 

Sec. 4.—If after the delivery of such goods by the sheriff to 
the plaintiff in replevin, any attempt shall be made to recapture 
or to seize the same, or the same shall be actually recaptured or 
seized under pretence of securing the duties imposed, &c., the 
sheriff is required, on affidavit made to that effect, to prevent such 
recapture, &c. or to redeliver the goods to the plaintiff, as the case 
may be. 

Sec. 5.—If any person shall pay any of the duties imposed by 
the said acts of Congress, he may recover back the same within 
one year from the time of such payment, with interest thereon, 
in an action for money had and received, in any court of com- 
petent jurisdiction. 

Sec. 6.—If any ‘ person shall be arrested or imprisoned, by 
virtue of any order or execution for the enforcement or satisfac- 
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tion of any judgment or decree obtained in any Federal Court 
for duties claimed under the acts of Congress so annulled, as 
aforesaid, or upon any other proceedings contrary to the true 
intent of the ordinance,’ he shall be entitled to the privileges 
secured by the Habeas Corpus act, in case of unlawful arrest, or 
imprisonment and may also maintain trespass for such arrest,*&c. 

Sec. 7.—If the property of any person shall be levied on or 
sold in satisfaction of any judgment of any Federal Court, for 
duties claimed under such acts of Congress, such levy and sale 
shall be held in the courts of this state, to be illegal, and shall 
not divest the title of the defendant. 

Sec. 8.—If any clerk, commissioner, master or register, shall 
furnish a record or copy of arecord in his office, of any case 
wherein is drawn in question the authority of the said ordinance 
or the validity of the acts of the legislature giving effect thereto, or 
the validity of the said acts of Congress, or shall permit any such 
record or copy of such record to be taken, he shall, on convic- 
tion, be punished by a fine, not exceeding $1000 nor less than 
$100, and by imprisonment for a term not exceeding one year 
nor less than one month 

Sec. 9.—If any person shall disobey or resist any process 
under this act, or shall secrete or remove any goods, &c., or do 
any other act to prevent the same from being replevied accor- 
ding to the provisions of this act, such persons, and his abettors, 
shall be punished by fine not exceeding $5000, nor less than 
$1000, and be imprisoned for a term not exceeding two years nor 
less than six months, and shall also be liable to indictment, &c 
for any other offence involved in the commission of such misde- 
meanor. 

Sec. 10.—If any person, after the delivery of the goods by 
the sheriff to the plaintiff inreplevin, recapture or seize the same, 
or attempt so to do, under pretence of securing the duties, &c., 
such person and his abettors, shall be punished by fine, not ex- 
ceeding $10,000 nor less than $3000, and by imprisonment for 
not more than two years, nor less than one year, besides being 
liable to indictment for any other offence involved in the com- 
mission of said misdemeanor. 

Sec. 11.—If any gaoler shall receive and detain any person 
arrested by virtue of any process, &c. issued to enforce the col- 
lection of duties, he shall be imprisoned for a term not exceeding 
one year nor less than one month, and fined in a sum not ex- 
ceeding $1000, nor less than $100, and shall also be liable to the 
person aggrieved, in an action of trespass. 
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Sec. 12.—If any person shall let or hire, or use or permit to 
be used any place, house or building, to serve as a gaol, for the 
confinement of any person arrested by virtue of any process, 
issued to enforce the collection of such duties, &c. he shall be 
imprisoned for a term not exceeding one year, nor less than one 
month, and fined in a sum not exceeding $1000 nor less than 
$100. 

Sec. 13.—No indictment under this act shall be subject to 
traverse. 

Sec. 14.—The fines collected under this act are to be paid 
into the public treasury. 

Sec. 15.—QOn the trial of any action, in which the ordinance 
or this act shall be brought into question, they may be given in 
evidence without being specially pleaded. 

Sec. 16.—This act shall be in force from and after February 
1, 1833. 

Ch. 4.—Oath. An act was passed prescribing the form of the 
oath to obey and enforce the ordinance of nullification, &c. re- 
quired by the convention to be taken by the civil and military 
officers of the state, members of the legislature excepted, the 
mode of its administration, &c. 

Ch. 5.—WMilitia. By this act, the governor is authorized, in 
case any attempt is made by the government of the United States, 
to coerce the state into submission to the acts of Congress nulli- 
fied by the ordinance of the convention, to order into service 
the whole military force of the state, or such portion as may 
be required to meet the emergency; he is also empowered to 
accept the services, of volunteers and to organize them into com- 
panies, &c., to order out the militia and volunteers for military 
instruction, to purchase arms and ammunition, &c. 

Towns and Villages. Acts were passed to incorporate the 
villages of Abbeville, Pendleton and Newberry, and the town 
of Winnsborough. 

Ch. 10.—College. The Medical College of South Carolina 
was incorporated. 

Ch. 13.—Religious Societies. An act was passed incorpora- 
ting ten religious and charitable societies. 

Ch. 13.—Manufacturing Companies. Two manufacturing com- 
panies were incorporated. 

Ch. 14.—Practice. Where an appeal shall be hereafter 
taken in any case, tried before one of the judges of the Court of 
Appeals, sitting as a circuit judge or chancellor, such judge shall 


not sit upon the trial of the appeal ; but one of the circuit judges 
43* 
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or chancellors ‘shall be called in by the court in the room of said 
judge of the Court of Appeals.’ No circuit judge or chancellor 
shall sit in the Court of Appeals in any case he may have tried 
on the circuit. 

Ch, 21.—Marriage settlements and parol gifts. An act was 
passed in relation to the registration of marriage settlements. 
The act also provides that no parol gift of any chattel shall be 
valid against subsequent creditors, purchasers or mortgagees, 
‘except where the donee shall be separate and apart from the 
donor, and actual possession shall at the time of the gift be de- 
livered to and remain and continue in the donee, his or her 
executors, administrators or assigns.’ 

Federal Relations. Resolutions were passed recommending a 
convention of the states condemning the proclamation of the 
President, &c. 


Acts passed at the session of the legislature in December, 
1833. 

Ch. 2.—Arms, ammunition, &c. The section of the act making 
appropriations for the year 1832, which placed $200,000 at the 
disposal of the governor, for the purchase of arms 
pealed. 

Ch. 7.—An act was passed appropriating $50,000 for this 
purpose. 


, &c. was re- 


Ch. 3.— Militia. An act was passed to provide for the military 
organization of the state. The 10th section provides, that in, 
addition tothe oaths heretofore required by law, every officer 
of the militia hereafter elected, shall, before he enters upon the 
duties of his office, take and subscribe the following oath: ‘I, A. 
B. do solemnly swear (or affirm as the case may be) that I will 
faithiul and true allegiance bear, to the state of South Carolina, 
so help me God.’ If any such officer shall refuse totake such oath 
within 30 days after his election or appointment, he shall, in addition 
tothe penalties provided by this act for refusing to discharge the 
duties of the office to which he has been elected or appointed, 
forfeit his commission ; and no person elected or appointed to 
office under this act, who shall accept the same and refuse to 
take the oath, shall thereafter be eligible to that office. 

Ch. 5.—Bank. An act was passed to incorporate the Mer- 
chants’ Bank of South Carolina, at Cheraw, with a capital of 
$200,000. 

Ch. 8.—Crimes and punishments. The punishment by brand- 
ing was abolished, and in lieu thereof, in the cases of free white 
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persons, punishment by fine and imprisonment is to be sub- 
stituted. On the conviction of a slave for any offence not capital, 
the punishment shall be, by whipping, confinement in stocks; or 
treadmill ; on the conviction of a free person of color, for a like 
offence, the punishment shall be by whipping, confinement in 
stocks, treadmill or fine ; and on the conviction of a slave or free 
person of color, of a capital offence, the punishment shall be by 
hanging. When any slave or free person of color shall be 
convicted of any capital offence, and sentenced to suffer death, 
application in behalf of the prisoner, may be made to any one 
of the circuit judges, or judges of the Court of Appeals, fora 
new trial; a full report of the case shall be made and attested by 
the justices who presided at the trial, upon application, therefor, 
and the execution of the sentence shall be suspended; and if 
it shall appear to the judge ‘that the conviction has been 
erroneous, the prosecution shall be as in case of a new com- 
plaint; provided that no one of the justices or freeholders, who 
served on the first, shall serve on the subsequent trial.’ In all 
cases of conviction of slaves or free persons of color for any 
offence whatever, sufficient time before the execution of the 
sentence, shall be granted of course by the court, whenever 
desired, to enable an application to be made to the governor, 
for the pardon of the convict. 

Ch. 10.—Insolvent debtors. This act provides for the im- 
panneling a jury to determine the facts, when a prisoner 
applies for the benefit of the act of 1788, called the Prison 
Bounds Act, where he is accused by the plaintiff or his agent 
of fraud or other acts, which if true would preclude him from 
the benefit.of such act. 

Railroads. An act was passed for the benefit of the South 
Carolina Canal and Railroad Company. All lands ‘ not here- 
tofore granted to any person or appropriated by law to the use 
of the state, within one mile of the centre of the main track of 
the said road and the branches thereof, that may be con- 
structed,’ are thereby vested in the said company, forever, 
The Dockon and Whapahoola, and the Columbia Railroad 
Company, were incorporated. 

Ch. 13.— Village. An act was passed to incorporate the 
village of Anderson. 

Ch. 14.—Miscellaneous Corporations. By this act, six 
churches, a missionary society, two academical associations, a 
savings institution, a mining company and a manufacturing 
company were incorporated. 
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Ch. 20.—Perjury. If any person shall wilfully swear falsely 
in taking any oath, required by law and administered by any 
person directed or permitted by law to administer such oath, 
he shall be deemed guilty of perjury, and on conviction, ‘ shall 
be liable to be punished by whipping on the bare back, within 
the discretion of the court.’ 

Ch. 24.— Medical College. An act was passed to vest in the 
trustees and faculty of the Medical College of South Carolina, 
power to grant licenses to practise medicine and surgery and 
to vend drugs. 


KENTUCKY. 

At the session of the legislature of Kentucky, began on De- 
cember 31, 1833, three hundred and thirteen acts were passed. 
They are mostly of a private and local nature. 

Ch. 448.— Bank. An act was passed to establish the Bank 
of Kentucky, with a capital stock of $5,000,000; the principal 
office of discount and deposite is to be in Louisville; and it is 
to have not more than six branches in other parts of the state. 

Ch. 558.—Negroes. If‘ any free person of color residing in 
any town or city within this commonwealth, shall presume to 
keep a disorderly house, or shall harbor any runaway slave, 
knowing him to be such, or shall be found loitering about, en- 
gaged in no honest calling to obtain a support, it shall be lawful 
for the mayor of such city, or for the trustees of such town, to 
issue a summons against the said free person of color, citing 
him to trial befare said mayor or trustees;’ a jury is to be sum- 
moned for such trial, and if the defendant shall make default, 
or upon a full hearing shall be adjudged guilty by the jury, the 
mayor or trustees are to cause him ‘ to be taken into immediate 
custody, and to be hired out at public auction, to the highest 
bidder, for any term not exceeding three months;’ a bond is to 
be taken from the hirer, with approved security, ‘ for the price 
of the hire,’ ‘the amount of which bond, when collected, shall 
be applied, first to the payment of his debts, if any he owes, 
and to the improvement of the streets of said town or city, or in 
such other manner for the benefit of said town or city, as the 
mayer and council of such city, or the trustees of said town 
may direct, unless the defendant has a free family, and if he 
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has, then the amount of hire to be applied to their use and 
benefit.’ The person so hiring such free person of color, ‘ shall 
be required to provide good wholesome diet, lodging and cloth- 
ing, for said person of color, during the time of hire,’ and ‘ shall 
execute bond with good security to the said mayor and trustees, 
for the use of said person of color, conditioned for the faithful 
performance of the above duties; and that he will not remove, 
or permit any one else, with his knowledge, to remove said 
defendant without the county, during the time said defendant 
shall be held as aforesaid.’ If any free person of color, resid- 
ing out of the incorporated limits of any town or city, shall be 
guilty of any one of the offences above enumerated ‘ it shall be 
lawful for any free white person to apply to any justice of the 
peace, of the county, in which said free person of color resides, 
for a summons, to be served, executed and tried, before said 
justice;’ if any free person of color as aforesaid, shall at any 
time presume to sell any ardent spirits, to any slave, he shall 
be deemed guilty of ke eping a disorderly house,’ and shall be 
subject to be dealt with according to the provisions of this act. 

Ch. 395.— Corporations. No corporation shall presume to 
issue and circulate promissory notes, bills or checks, of the 
character and currency of bank notes, or to exercise any of the 
powers and privileges of banking, under any general provisions 
of its charter; and no charter shall be construed to confer such 
powers and privileges, without a grant thereof in express terms. 

Ch. 473.—Growing Crops. No growing crop of any sort, 
shall, until it be severed from the land, be subject to be taken 
and sold by virtue of any execution, which may be issued on 
any judgment or decree founded on any contract, duty or 
liability made, entered into, or incurred after the passage of 
this act;’ ‘but nothing herein contained, shall prevent any 
growing crop of corn, which may be upon and not severed from 
the land, after the first day of October in any year, from being 
taken and sold under execution, as heretofore; nor to prevent 
any interest which the defendant in execution may at any time 
have in the growing crop from passing to the purchaser under 
sale by execution, if at the time of sale the defendant has an 
éstate in the land on which the crop is growing, liable to ex- 
ecution, and that estate be taken and then sold.’ 

Ch. 367.—Depositions. An act was passed ‘ to authorize the 
taking of depositions in a summary way to perpetuate testi- 
mony,’ ‘ in cases, where a party is liable to be sued in his own 
right, or in the right of another, and in cases where a party 








510 Legislation. [Oct. 
may have a cause of action, in his own right, or in the right of 
any another person, but by the existing laws, suit cannot be 
commenced, or by the nature of the contract, the cause of 
action upon the same has not occurred.’ 

Ch. 422. The depositions of the judges of the court of 
appeals, and of the circuit courts, may be taken on reasonable 
notice, in all cases at common law, to be read de bene esse; and 
upon proof being made, that the judge whose deposition is 
thus taken, ‘ is engaged in holding a court,or in going to, or re- 
turning therefrom, the same shall be allowed to be read in chief.’ 

Ch. 545. 


the mode of settling the accounts of executors, administrators, 





Exvecutors, §c. An act was passed ‘to regulate 


and guardians.’ 

Ch. 3938.— Hotel Companies. An act was passed to incorpo- 
rate the Galt House Company, with a capital of $100,000, for 
the purpose of erecting a hotel in Louisville. 

Ch. 395. The president and secretary of the Louisville 
Hotel Company, shall be liable, ‘in their individual characters,’ 
jointly and severally, for the amount of each promissory note 
of the character of a bank note, signed by them, and purporting 
to bind ‘the company,’ and they shall be liable for the same to 
the holder, with costs and nine times the amount thereof, as a 
fine and penalty, for the violation of the corporate powers of 
said company, recoverable before any justice of the peace; 
and the plaintiff may enforce the collection by fiert facias or 
capias pro fine, at pleasure;’ if the company, shall presume, 
hereafter to exercise the privilege of issuing notes of the char- 
acter of bank notes, its corporate powers are to be abolished, 
and the plates which the company have caused to be engraved, 
are to be delivered up and destroyed: the attorney of the com- 
monwealth, in all prosecutions against this company, for any 
breach of their charter or other violations of law, may ‘ apply 
for and obtain a change of venue, if in his opinion the interest 
of the commonwealth may require it.’ 

Insurance Companies. ‘Two insurance companies were in- 
corporated, to be established at Louisville, and Maysville. 

Ch. 500.—Navigation, obstruction of. If any person shall 
erect, or shall in person, or by his agent, servant or slave, aid 
in erecting across any river navigable for boats, any ‘ obstruc- 
tion to the passage of fish, or the navigation,’ he shall, upon 
conviction, be imprisoned for not less than thirty nor more than 
ninety days, and shall pay a fine of not less then ten nor more 
than fifty dollars;’ presentments may be made of offences 
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against this act, on the information of any one of the grand 
jury, and no prosecutor shall be necessary ;’ this act is not ‘to 
extend to cases where dams of any kind shall be built, upon 
any stream made navigable by law, if the same have been, or 
may hereafter be built in pursuance of law.’ 

Ch. 464.—Property. An act was passed ‘to provide for the 
payment of private property taken for public purposes.’ 

Ch. 373.—Queensware. This is an act to encourage the 
manufacture of queensware. The preamble states, that J. 
Lewis has discovered in the counties of Hickman, and Mc 
Cracken, suitable clays for this manufacture. 

Turnpike Roads. Nine turnpike road companies, were in- 
corporated. 

Ch. 521.— Theological Seminary. An act was passed to in- 
corporate the Theological Seminary of the Protestant Episcopal 
Church, in the state of Kentucky. 

Ch. 379.—Sheriffs. If any sheriff fail to transmit to the 
secretary of state, certificates of the election of any senator or 
representative according to law, he shall be subject to a fine of 
twenty dollars for every such failure. The secretary is to 
transmit notice of such failure to the county court attorney, 
who shall thereupon institute proceedings for the recovery of 
the penalty. 

Ch. 510.— Taverns. An act was passed ‘to amend the laws 
concerning tavern-keepers.’ The seventh section provides, 
that no tavern license shall be granted to any person of color. 


ALABAMA. 


Acts passed at the ‘extra’ and annual sessions of the legisla- 
ture of Alabama, begun and held in Tuscaloosa on the first Mon- 
day in November, 1832. 

No. 6.— Tonnage duty. A resolution was passed, requesting 
Congress to authorize the state ‘to lay a tonnage duty of three 
cents per ton, for the support of a harbor-master for the port of 
Mobile.’ 

No. 60.— Attachments. An act was passed containing numerous 
provisions in relation to attachments. 

No. 42.—Bastards, legitimation of, &c. If the father of any 
bastard children shall file in open court, in either the county or 
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circuit court of the county in which he resides, a declaration in 
writing, setting forth the names of the children, their ages, the 
name of their mother, that they are his natural children, that he 
thereby recognises them and makes them capable of inheriting 
his estate in the same manner as if they had been born in lawful 
wedlock, the declaration being signed by him, and attested and 
recorded by the clerk, such children shall become legitimate and 
capable of inheriting the estate of their father; and if, at the 
time of filing such declaration, the father shall desire to change 
the names of such children, ‘he shall set forth the fact, together 
with the names to which he desires the change to be made; 
whereupon the names shall be changed accordingly.’ 

No. 42.—Names, change of 


. If any person shall desire to 
change his name, he shall file in the county or circuit court a 
declaration in writing, setting forth his name and the name to 
which he desires to change it; which declaration shal] be signed 
by him, and attested and recorded by the clerk ; whereupon the 
latter name shall become the lawful name of such person. But 
such person shall, notwithstanding, be liable for five years, to be 
sued by his original name; unless when a contract in writing 
shall be made with him subsequently to his change of name, ‘ in 
which his latter name shall be recognised, or to which it shall be 
subscribed.’ 

No. 16.—Bills of Exchange. Wereafter, upon all bills of ex- 
change drawn by any person in this state, and payable at any 
place within this state, or in New Orleans, which may be pur- 
chased ar discounted by the Bank of the state of Alabama, or 
any of its branches, and which may be protested for non-accept- 
ance or non-payment, the damages shall be five per ceiit. 

No. 20.—Bonds. Bonds and other instruments payable in 
bank ‘ shall be governed by the rules of the law-merchant, as to 
days of grace, demands and notice, in the same manner that bills 
of exchange and notes payable in bank now are.’ 

No. 53.—Census. An act was passed to provide for taking a 
census of the state in the year 1833. 

Nos. 28 and 49.—Children. Courts of chancery ‘shall have 
power, in all cases of separation between man and wife, and 
neither party shall obtain a divorce, to give the custody and edu- 
cation of the children to either the father or mother, as to them 
may seem right and proper, having regard to the prudence and 
ability of the parents, and the age and sex of the child or 
children.’ 

No. 54.—Commissioners. The governor of this state is au- 
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thorized to appoint commissioners in each of the other states of 
the Union, to take depositions and acknowledgments of deeds ‘ of 
real and personal property, lying and being in this state ;’ such 
commissioners may ‘ also receive the proof of all wills and testa- 
ments, bequeathing any property within this state, which shall 
be executed without this state ;’ copies of such wills and testa- 
ments are to be admitted to probate, ‘when proof of the same 
shall have been duly certified by the commissioner, under his 
hand and seal.’ 

No. 8.—Constables. Hereafter, whenever any property is 
taken by a constable, by virtue of an execution issued by a 
justice of the peace, and ‘the defendant in execution or other 
person for him, shall give bond and security, in double the 
amount of the plaintiff's demand, including all costs, for the 
forthcoming of said property on the day of sale, the constable 
shall permit the property to remain in possession of such person 
until the day of sale;’ and in case such property is not forth- 
coming, agreeably to the condition of such bond, ‘the constable 
shall indorse on such bond, forfeited, and return the same, to- 
gether with the execution,’ to the justice; such bond, so indorsed, 
shall have the force of a judgment, and the justice ‘shall issue 
execution thereon against all the obligors in said bond, and shall 
indorse thereon, no security of any kind is to be taken on this 
execution ; and the constable to whom the same may be delivered 
shall act accordingly.’ 

No. 85.—Coroners, Sheriffs, §c. An act was passed prescrib- 
ing the duties of coroners; the jury of inquest is to consist of six 
*‘ householders.’ 

No. 25. Whenever any sheriff, deputy-sheriff or coroner ‘ shall 
execute a capias upon any person charged by indictment or pre- 
sentment, with an offence against the laws of this state, and 
wherein bail before a justice of the peace, by law, is allowed to 
be taken,’ such sheriff, &c. shall be authorized to take the re- 
cognisance, for the appearance of such person at court. 

No. 13.—Electors. ~ In all elections of President and Vice 
President ot the United States, where the whole number of elec- 
tors shall not attend at the place appointed for giving in their 
votes, ‘it shall be the duty of those in attendance, before they 
proceed to vote, to appoint so many additional electors as may 
be absent.’ 

No. 66.—Estates, settlement of. In ‘all settlements hereafter 
to be made by executors, administrators or guardians with the 
orphans’ court, in which the judge of said court may have been 

VOL. XII.——NO. XXIV. 44 
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employed as counsel, or may be otherwise interested in such set- 
tlement, it shall be the duty of said judge to give immediate 
information of the fact to one of the judges of the supreme or 
circuit courts, who shall thereupon issue a commission to three 
persons of the proper county, directing and empowering. them to 
make said settlement.’ In case of the neglect or refusal of the 
judge of the orphans’ court to give such information, then the 
judge of the supreme or circuit court shall, on the application of 
the executor, &c. or other person interested in such settlement, 
‘direct said commission in the same manner as on information of 
said judge ’ of the orphans’ court. 

No. 39.—Frauds in the sale of oil and sugar. An act was 
passed to prevent fraud in the sale of oil and sugar. 

No. 71.— General Assembly. No ‘member of the General As- 
sembly of the state shall be elected to any office of honor, trust 
or profit, during the time for which he is elected, which office is 
filled by a joint vote of the two houses of the General Assembly. 

No. 35. No member shall become security for any person, 
‘upon any note to be offered at the Bank of the state of Alabama, 
or any of its branches.’ 

No. 76.—Governor. The governor shall reside at or in the 
vicinity of the seat of government. 

No. 87.—Jailors. Whenever any slave shall be committed to 
jail during inclement weather, or shall remain in jail until the 
weather shall become inclement, the jailor shall furnish such 
slave with two good blankets, for which he shall be paid by the 
owner, before the slave shall be released from custody. 

No. 5.—Medicine. The 2d and 8th sections of the act of 
1823, regulating the licensing of physicians, shall not be so con- 
strued as to prevent any person ‘ from practising medicine on the 
botanical system of Dr. Samuel Thompsen, and recovering rea- 
sonable compensation for the same; provided, that if the said 
persons practising on the Thompsonian or botanical system shall 
bleed, apply a_blister of Spanish flies, administer calomel or any 
of the mercurial preparations, antimony, arsenic, tartar emetic, 
opium or laudanum, they shall be liable to’ the penalties of the act 
aforesaid. 

No. 18.—Pedlars and Hawkers. Pedlars and hawkers are 
required to pay $50 for their licenses, All notes, bonds or pro- 
mises made to any hawker or pedlar for wares sold shall be void, 
unless the party selling the same shall have first procured a 
license to sell. 

No. 67.—Property exempt from execution. The following 
articles shall be retained for the use of every family in this state, 
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exempt from levy and sale under any execution or other legal 
process; two beds and furniture, two cows and calves, two spin. 
ning wheels, two axes, two hoes, five hundred weight of meat, 
one hundred bushels of corn, all the meal that may at any time 
be on hand, two ploughs, one table, one pot, one oven, two water 
vessels, two pair of cotton cards, all books, one churn, three 
chairs, one work horse, mule or pair of work oxen, one horse or 
Ox cart, one gun, all tools or implements of trade, and twenty head 
of hogs. 

No. 46.—Scire facias. An act was passed ‘to simplify scire 
facias in criminal cases.’ 

No. 3.—Silaves. The first eight sections and the twentieth 
and twenty-first sections of the act of January, 1832, for pre- 
venting the introduction of slaves into the state, were repealed. 

No. 49. Sec. 1.—Usury. It shall not be lawful for the 
obligor or maker of any bond or note, on which suit may here- 
afier be brought, to establish the fact of usury by his-own oath, 
where the obligee or payee shall have deceased. 

Sec. 2. Where ‘ the borrower of any sum of money, or other 
thing alleged to be on usurious consideration,’ shall have died 
before the trial of any suit in which the plea of usury may, can, 
or shall be filed, the legal representative or representatives of 
such borrower shall be entitled to the benefit of the fourth section 
of the act to regulate the rate of interest, passed in December, 
1819, upon making affidavit that he believes the contract sued on 
to be usurious; but this section shall have no effect where the 
lender shall have died. If ‘ any person, against whom such evi- 
dence is offered to be given, will deny upon oath, to be adminis- 
tered in open court, the truth of what such witness offers to swear 
against him, then such evidence shall not be admitted ;’ if ‘ any 
witness or party shall forswear himself, in any such matter,’ he 
shall, on conviction, suffer the penalties by law inflicted on per- 
sons convicted of perjury. 

No. 50.— Wills. When the validity of any will shall be con- 
tested in any county court, it shall be the duty of the judge, at 
the request of either party, to cause jurors to be summoned ‘ for 
the trial of such contest.’ 

Academies. Your academies were incorporated. 

Insurance Companies. ‘Two insurances were incorporated, to 
be established at Mobile and Huntsville. 

Manufacturing Company. An act was passed to incorporate 
the Bell Factory of the county of Madison, with a capital of 
$ 100,000. 
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Railroad. An act was passed to incorporate the Daletown, 
Woodyille and Greensborough Railroad Company ; its capital is 
not to exceed $ 1,000,000. 

Nullification. Resolutions were passed, disapproving of the 
doctrine of nullification, &c. The legislature also adopted certain 
‘recommendations’ to the President of the United States, to the 
state of South Carolina, and to the different states 
the same subject. 


in relation to 


> 


UNITED STATES. 


At the first session of the twenty-third Congress, commenced 
on December 2, 1833, two hundred and seventy-three acts and 
four resolutions were passed. The pamphlet of laws, contains 
also the treaties with Russia, the two Sicilies, Chili, the Cher- 
okees, Creeks, Seminoles, Quapaws, Appalachicolas, Otoes, 
and Missourias, and the Pawnees. 

Appropriations. The following is a summary of the principal 
appropriations. 

Ch. 1.—Naval Service. For the pay and subsistence of the 
officers of the navy and the pay of the seamen, $1,487,244; pay 
of superintendants, naval constructions and all the civil estab- 
lishments at the several yards, $61,180; provisions, $450,000; 
repairs of vessels, $590,000; medicines, hospital stores, &c. $40,- 
000; the improvement and repairs of the navy yards, $354,800; 
ordnance and ordnance stores, $10,000; miscellaneous ex- 
penses, $295,000; pay and subsistence of the marine corps, 
$155,111; clothing, fuel, $38,413; contingent expenses, $19,- 
000; the erection of barracks at Brooklyn, $30,000. 

Ch. 152. For the purchase of live oak frames for a frigate 
and sloop of war, $50,000; for completing and furnishing the 
hospitals at the several navy stations $64,000; for building two 
magazines at Charlestown, and Brooklyn, $24,000; for build- 
ing a naval store ship, $40,000; for building two small vessels 
of war, $70,000. 

Ch. 158. For rebuilding the frigate Congress, $181,000. 

Ch. 15.—Revolutionary and other Pensioners. For the revo- 
lutionary pensioners, under the several acts prior to that of 
June 7, 1832, $901,656 in addition to an unexpended balance 
of $144,623; invalid pensioners, $306,125 in an addition to an 
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unexpended balance of $1,849; pensions to widows and orphans 
$7,500. 

Ch. 41.—Army. For pay of the army and subsistence of 
officers, $1,381,772, including the sum of $94,786 arrearages 
of pay and subsistence for 1833; forage of officers, $59,179; 
clothing for servants of officers, $24,450; for subsistence ex- 
clusive of that of officers, $361,900 in addition to an unexpend- 
ed balance of $55,000; clothing of the army, camp and garrison 
equipage, working utensils, and hospital furniture, $280,748; 
payments in lieu of clothing for discharged soldiers for the year 
1834, including an arrearage in 183%, estimated for by the 
pay department, $45,000; medical and hospital department, 
$36,500; various expenses in the quarter-master’s department, 
$344,000; for transportation of clothing, ordnance, lead, troops, 
&c. $145,000; allowance to officers for the transportation of 





their baggage when travelling on duty without troops, and ‘for 
the per diem’ to officers on topographical duty, $53,000; for 
carrying on the works in Savannah, $25,000; national armories, 
$360,000; armament of fortifications, $100,000; current ex- 
penses of the ordnance service, $68,400; arsenals, $150,000; 
payment of the general and staff officers and six companies of 
Missouri militia, ordered into service in 1832, $35,000; for 
works at Harper’s Ferry, $38,114. 

Ch. 59. For the payment of the Georgia militia claims for 
services performed in 1792, 1793 and 1794. 

Ch. 104.— West Point Academy. For the military academy, 
at West Point, $139,889. 

Ch. 143.—Forlifications. For the preservation of Castle 
Island, and repair of Fort Independence, $17,594; for a fort, 
on George’s Island, 100,000; Fort Adams, $100,000; Fort 
Columbus, and Castle Williams, $50,000; for a fort at Throg’s 
Neck, East River, $100,000; Fort Delaware, $79,000; Fort 
Monroe, $15,000; Fort Calhoun, 120,000; for fortifications in 
Charleston harbor, $50,000; for the fort at Cockspur Island, 
Georgia, $82,000; fort at Pensacola, $40,000; fort on Foster’s 
Bank, Florida, $50,000; fort at Grand Terre, Louisiana, $50,- 
000; Fort Macon, $7,000; contingencies, $10,000. 

Ch. 10, 92.—Civil and Diplomatic expenses of the Govern- 
ment. For pay and mileage of the members of Congress, 
$625,560; pay of the officers and clerks of the Senate, and 
House of Representatives, $32,900; stationary, fuel, printing, 
and all other contingent expenses of the two Houses of Con- 
gress, $263,844; ae a of the President, Vice Presi- 
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dent, and members of the cabinet, $60,000; documentary 
history of the revolution, $20,000; expenses of the Supreme, 
Circuit, and District Courts, jurors, witnesses, &c. $260,000; 
for the support and maintenance of light houses, beacons, &c. 
$251,726; for surveying the public lands, &c. in addition to 
the unexpended balance of former appropriations, $80,000; 
salaries and outfits of ministers, secretaries of legation, and 
contingent expenses of missions, $165,000; expenses of inter- 
course with the Mediterranean powers, $24,400; for the re- 
lief and protection of American seamen in foreign countries, 
30,000; contingent expense of foreign intercourse, $30,000; 
for survey of the coasts of the United States, $30,000; to sup- 
ply a deficiency in the contingent fund of the House of Repre- 
sentatives, $25,000; for preparing, printing, and binding the 
documents ordered to be printed by Gales & Seaton, $40,000; 
for printing the documents relating to the public lands, ordered 
to be printed by the Senate, and for binding and engraving the 
necessary maps, $42,960. 

Ch. 103.—Harbors and Rivers, For the improvement of 
certain harbors and removing obstructions in the mouths of cer- 
tain rivers, $736,883. The principal items are as follows; for 
improving the navigation of the Ohio, Missouri, and Mississippi 
rivers, $50,000; the harbor of Chicago, $32,801; for improv- 
ing the navigation of the Red River, $50,000; the Delware 
Breakwater, $270,000; the Savannah River, 230,000; Oswego 
harbor, $30,000; Gennessee River, $20,000 ; works at Buffalo. 
$20,000; works at Presqu’ isle, $20,000; surveys under the 
act of April 30, 1824, $29,000; improvement of the navigation 
of the Cumberland River, #30,000. 

Ch. 150. For the improvement of the navigation of the 
Hudson, $70,000. 

Ch. 144.—Light Houses, &c. An appropriation of $200,272 
was made for the erection of light houses, beacons, &c. 

Ch. 129.—Books and Papers, of Washington. The sum of 
$25,000 was appropriated to enable the Secretary of State, to 
purchase the manuscript papers and a portion of the printed 
books of Washington. 

Ch. 140.—Roads. The sum of 858,000 was appropriated to 
the construction of roads in Michigan. 

Ch. 47.-—Indian Department. For the expenses of this de- 
partment, salaries of Indian agents, interpreters, presents to 
Indians, provisions, &c. $129,545. 

Ch. 74.—Indian Annuities. The sum of $617,390 was ap- 
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propriated for the payment of annuities due to various Indian 
tribes, and other objects,.according to the stipulations of certain 
Indian treaties. In addition to this the sum of $241,875 was 
appropriated for the removal of 5000 Creeks, from the Creek 
territory to the west of the Mississippi, and $68,325 for the 
removal of such portion of the Cherokees as may emigrate dur- 
ing the present year. 

Ch. 105-—Indian Treaties. The sum of $295,427 was ap- 
propriated for carrying into effect certain Indian treaties, pay- 
ing for improvements relinquished by emigrating Indians, &c. 


Ch. 92, sec. 3.—<Appropriations, payment of. No payment 


of money appro; 


priated by any act passed at this session, shall 
be made in the notes of any bank, ‘ which shall not be at par 
value at the place where such payment may be made, provided 
that nothing herein contained shall be construed to make any 
thing but gold and silver a tender in payment, of any debt due 
from the United States to individuals.’ 

Ch. 92. Sec. 2.—Officers of the customs. The secretary of the 
treasury is authorized to pay to the collectors, naval officers, 
surveyors and their respective clerks, together with the weighers 
of the several ports of the United States, ‘such sums as will give 
to the said officers respectively the same compensation in 1834, 
according to the importations of that year, as they would have 
been entitled to receive if the act of July 14, 1832, had not gone 
into effect;’ and the clerks of the respective collectors, naval 
officers and surveyors shall be paid for 1833 as if they had been 
included in the 3d section of the act of March 2, 1833, making 
appropriations for the civil and diplomatic expenses of government 
for that year; but in no case shall the compensation of any other 
officers than collectors, naval officers and surveyors, whether by 
salaries, fees or otherwise, exceed $2000 per annum; nor shall 
the union of any two or more of these offices in one person 
entitle him to receive more than $2500 per annum; no officer 
shall receive under this act a greater annual salary than was 
paid to such officer for the year 1832, ‘ provided, however, that 
the number of officers to be employed in any of the custom houses 
shall not be augmented beyond those now in service; and pro- 
vided further, that the said collectors, naval officers and surveyors 
shall render an account quarterly to the treasury, and the other 
officers herein named or referred to shall render an account quar- 
terly to the respective collectors of the customs where they are 
employed, to be forwarded to the treasury, of all the fees and 
emoluments whatever by them respectively received, and of all 
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expenses incident to their respective offices, which accounts shall] 
be rendered on oath or affirmation, and shall be in such form, 
and be supported by such proofs, to be prescribed by the secretary 
of the treasury, as will in his judgment best enforce the provisions 
of this section and show its operation and effect.’ 

Ch. 12.—IJron Steamboat. G. B. Lamar, of Savannah, was 
authorized to import an iron steamboat, in detached parts, with 
the necessary machinery, tools and working utensils for the same, 
free from duty, ‘ for the purpose of making an experiment of the 
aptitude of iron steamboats for the navigation of shoal waters.’ 

Ch. 45. Sec. 1.—ZJnsolvent debtors. The act ‘ for the relief of 
certain insolvent debtors of the United States,’ passed March 2, 
1831, and an act in addition thereto, passed on July 14, 1832, 
shall be revived and continue in force for three years from June 
7, 1834. 

Sec. 2. If any surety or co-surety of any debtor who is or 
shall become an applicant for relief under the provisions of those 
acts, shall be dead, the consent of the legal representative of such 
surety or co-surety shall entitle the applicant to relief in like 
manner as the consent of a living surety or co-surety would do 
by the provisions of the 3d section of the act of July 14, 1832; 
if the surety or co-surety of any such debtor shall be absent in 
parts unknown, or if the consent of the legal representatives of 
any deceased surety or co-surety cannot be obtained, and the 
property of any such deceased or absent surety or co-surety shall 
not be sufficient to pay the debt due to the United States, and the 
secretary of the treasury shall be satisfied by proof, of these facts, 
he shall be authorized to grant such relief or discharge as the 
debtor applying for the same may be entitled to, according to the 
provisions of the acts hereby revived, upon the condition that 
such debtor shall not be discharged thereby from liability to such 
absent surety, or co-surety, or to the estate of such deceased 
debtor, for any part of the debt due to the United States, which 
may thereafter be paid by or out of the estate of any such absent 
or deceased surety or co-surety. 

Sec. 3. All discharges heretofore granted by. the sécretary of 
the treasury to any principal debtor, with the consent of the legal 
representative of any deceased surety or co-surety, shall be as 
valid as though such surety or co-surety had been alive and his 
consent ebtained according to the letter of the 3d section of the 
act of July 14, 1832. 

Sec. 4. The secretary of the treasury shall be authorized to 
cause satisfaction to be entered upon all judgments against insol- 











1834.] United States. 521 


vents relieved under the provisions of the acts hereby revived and 
amended, or under any other and former act of Congress for the 
relief of persons imprisoned for debts due to the United States ; 
provided that the district judge of the district in which such jadg- 
ments are on record, shall certify that he is satisfied that the 
debtor is possessed of or entitled to no property liable to be applied 
to the satisfaction of such judgments, and that the interest of the 
government does not require that such judgments should remain 
unsatisfied. In every case of application for such certificate to a 
judge at his chambers, ten days notice shall be given to the district 
attorney. 

Ch. 54. Sec. 1.—Séettlers of public lands. Every ‘ settler or 
occupant of the public lands, prior to the passage of this act, 
[June 19, 1834,] who is now in possession, and has cultivated 
any part thereof, in the year 1833,’ shall be entitled to the privi- 
leges provided by the act ‘to grant preemption rights to settlers 
on the public Jands,’ approved May 29, 1830; and the said act is 
revived and continued in force two years from the passage of this 
act. 

Sec. 2. Where a person inhabits one quarter section and 
cultivates another, he shall be permitted to enter the one or the 
other at his discretion; but such occupant shall designate within 
six months from the passage of this act, the quarter section of 
which he claims the preemption under the same. 

Sec. 3. All persons residing on the public lands and cultivat- 
ing the same, prior to 1829, and who were deprived of the ad- 
vantages of the act passed May 29, 1830, by the constructions of 
the secretary of the treasury, are hereby ‘ authorized to enter at 
the minimum price of the government, one quarter section of the 
public lands, within said land district.’ 

Ch. 55.—Privateer pensions. The ‘pensions of all widows, 
who now are or have been heretofore in the receipt thereof,’ under 
the provisions of the act ‘giving pensions to the orphans and 
widows of persons slain in the public or private armed vessels of 
the United States,’ passed March 4, 1814, and the act in addition 
thereto, passed April 16, 1818, or either of those acts, ‘so far as 
regards persons receiving pevsions from the fund arising from 
captures and salvage made by the private armed vessels of the 
United States,’ be continued, under the regulations of said acts, 
for the additional term of five years from the expiration of such 
pensions respectively ; but said pensions shall be paid from the 
proceeds of the Privateer Pension Fund, and without recourse 
to the United States for any deficiency ; provided no such pension 








922 Legislation. [Oct. 


‘ shall be paid to any widow after her intermarriage had or to be 
had.’ 

Ch. 57.—Convention with France. An act was passed to ex- 
tend the time allowed for the discharge of the duties of the Com- 
mission for carrying into effect the Convention with France con- 
cluded on July 4, 1831, to the first Monday in August, 1835. 

Ch. 58.— Convention with the Two Sicilies. The further time 
of six months was allowed to the commissioners under this con- 
vention to execute the duties imposed upon them, in addition to 
the time allowed by the act of March 2, 1833. 

Ch. 71. Sec. 1.—Silver Coins. From and after June 23, 
1834, the following silver coins shall be of the legal value and 
shall pass current as money within the United States, by tale, for 
the payment of all debts, at the rate of 100 cents the dollar, to 
wit; the dollars of Mexico, Peru, Chili and Central America, of 
not less weight than 415 grains each, and those re-stamped in 
Brazil of the like weight, of not less fineness than ten ounces 
fifteen pennyweights of pure silver, in the troy ‘pound of twelve 
ounces of standard silver; and the five france pieces of France, 
when of not less fineness than ten ounces and sixteen penny- 
weights in twelve ounces troy weight of standard silver, and 
weighing not less than 384 grains each, at the rate of 93 cents 
each. 

Sec. 2. It shall be the duty of the secretary of the treasury 
to cause assays of the aforesaid silver coins to be made at the 
mint, at least once in every year, and to report the result thereof 
to Congress. 

Ch. 95. Sec. 1.—G@old coins of the United States. The gold 
coins of the United States shall contain the following quantities 
of metal; each eagle, 232 grains of pure gold and 258 grains of 
standard gold; each half eagle, 116 grains of pure gold and 129 
grains of standard gold; each quarter eagle, 58 grains of pure 
gold and 64} grains of standard gold. The eagle shall be of the 
value of ten dollars; the half eagle, of the value of five dollars; 
and the quarter eagle, of the value of two and a half dollars. 
When such gold coins are of less than full weight, they shall be 
receivable at less values, proportioned to their respective weights. 

Sec. 2. All standard gold or silver deposited for coinage after 
July 31, 1834, shall be paid for in coin under the direction of the 
secretary of the treasury, within five days from the making of 
such deposite, deducting from the amount thereof one half of one 
per cent. ; but ‘no deduction shall be made unless said advance 
be required by such depositor within forty days.’ 
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Sec. 3. All gold coins of the United States minted prior to 
July 1, 1834, shall be receivable in all payments at the rate of 
ninety-four and eight tenths of a cent per pennyweight. 

Sec. 4. The better to secure a conformity of the said gold 
coins to their respective standards, from every separate mass of 
standard gold which shall be made into coins at the mint, there 
shall be set apart by the treasurer, and reserved in his custody, a 
certain number of pieces, not less than three ; and once in every 
year the pieces so set apart ‘shall be assayed under the inspection 
of the officers, and at the time and in the manner now provided 
by law; and if it shall be found that the gold so assayed shall 
not be inferior to the said standard herein before declared, more 
than one part in 384 in fineness and one part in 500 in weight,’ 
the officer or officers of the mint whom it may concern shall 
be held excusable; but if any greater inferiority shall appear, it 
shall be certified to the President of the United States, and if he 
shall so decide, the said officer or officers shall be thereafter dis- 
qualified to hold their respective offices.’ If in making any de- 
livery of coin at the mint in payment of a deposite, the weight 
thereof shall be found defective, the officer concerned shall be 
responsible to the owner for the full weight if claimed at the time 
of the delivery. 

Ch. 96.—Foreien gold coins. The following gold coins shall 
be receivable in all payments within the United States, by 
weight, at the rates following; the gold coins of Great Britain, 
Portugal, and Brazil of not less than 22 carats fine, at the rate 
of 94,5, cents per pennyweight; the gold coins of France, nine 
tenths fine, at the rate of 93+), 


sold coins of Spain, Mexico and Columbia, of the fineness of 


cents per pennyweight; and the 


20 carats 3,7, grains, at the rate of 89°, cents per pennyweight. 

Sec. 2. It shall be the duty of the secretary of the treasury 
to cause assays of the aforesaid gold coins to be had at the 
mint, at least once in every year, and to report the result 
thereof to Congress. 

Ch. 98.—Michigan Territory. An act was passed to attach 
the territory of the United States bounded on the east by the 
Mississippi, on the south by the state of Missouri, on the south 
west and west by the Missouri and White Earth rivers, and on 
the north by the northern boundary of the United States, to the 
Territory of Michigan, ‘ for the purpose of temporary govern- 
ment.’ 

Ch. 99.—City of Washington. A sum not exceeding $70,000 
was appropriated for the extinguishment of so much of the in- 
terest annually accruing on the public debt of this city. 
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Ch. 100.—French Seamen. The President, was authorized 
to enter into an arrangement with the government of France 
‘for the payment of an annual sum of twice the amount receiv- 
able by the navy pensioners of the same or a similar class,’ to 
the sailors who were wounded by the firing a salute from the 
frigate United States at Toulon, and to such of the relatives 
of those who were killed as the President may deem it expedient 
to include in this provision. 

Ch. 102.—Public lands. The public lands which shall be 
exposed to public sale by order of the President, shall be 
advertised for a period of not less than three nor more than 
six months prior to the day of sale. 

Ch. 126.—New Jersey and New York. An act was passed 
giving the consent of Congress to a compact entered into be- 
tween these states, respecting their territorial limits and juris- 
diction. 

Ch. 131.—Dulies on imports. The provisos of the 10th 
and 12th clauses of the 2d section of the act to alter and amend 
the several acts imposing duties on imports, passed July 14, 
1832, are suspended till March 3, 1835. And in the mean 
time, the secretary of the treasury is directed to inquire 
whether it be necessary to except any manufactured articles 
from the operation of those provisions, by reason of the diffi- 
culty of ascertaining the duties chargeable upon such articles, 
and to make report to Congress, at the commencement of the 
next session. 

Ch. 132.— Marine Corps. An act was passed for the better 
organization of the Marine Corps. 

Ch. 133.—Surgeons of the army. An act was passed to 
increase and regulate the pay of the surgeons and assistant 
surgeons of the army. 

Ch. 134. Sec. 1.—Navy pensions. The provisions and 
benefits of the act of June 28, 1832, ‘ further to extend the 
pensions heretofore granted to the widows of persons killed, 
and who died in the naval service,’ are continued for another 
term of five years, to all those widows who have heretofore 
had the benefit of the same; ‘the same are hereby also ex- 
tended to the widows of officers, seamen and marines, who have 
died in the naval service since January 1, 1824, or who may 
die in said service, by reason of disease contracted, or of 
casualties by drowning or otherwise, or of injuries received 
while in the line of their duty; and the pensions of such widows 
shall commence’ from June 30, 1834; but every ‘ pension 
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hereby granted shall cease on the death or marriage of such 
widow.’ 

Sec. 2. There shall be reimbursed to the navy pension 
fund, the cost of the stock of the Bank of Columbia, heretofore 
purchased by the commissioners of that fund, which remains 
unredeemed by the bank, together with interest thereon from 
the period when the bank ceased to pay interest, to the time of 
the reimbursement; and at the period of the reimbursement, the 
stock shall be transferred by the secretary of the navy to the 
treasurer of the United States. 

Ch. 135.—Ports of entry and delivery. An act was passed 
establishing a port of entry at Natchez, and creating Dorchester 
in Massachusetts and Camden in New Jersey, ports of delivery. 

Ch. 1388.—C. J. Ellsworth, The sum of $800 was appro- 
priated for the purpose of procuring a bust of the late C. J. 
Ellsworth. 

Ch. 139. Sec. 1.—Duly on lead. The duty of three cents a 
pound on lead in pigs, bars and sheets, shall be considered as 
extending to all articles manufactured of lead, the value of which 
does not exceed double that of the raw material of which they 
are composed, excepting lead manufactured into pipes, and old 
and scrap lead, which shall pay the same duties as heretofore ; 
but nothing in this section shall affect the present duties on red 
aud white lead, shot, sugar of lead and litharge. 

Sec.2. The provisions of the aforesaid section shall be subject 
to the reductions in duties provided for in the act to modify the 
acts imposing duties on imports, passed March 2, 1833. 

Ch. 145.— Treaty with the Creek nation. An act was passed 
to carry into full effect the 4th article of January 8, 1821, with 
the Creeks, so far as relates to the claims of citizens of Georgia 
against said Indians, prior to 1802. 

Ch. 153.—Jndian War. An act was passed ‘to provide for 
the payment of claims, for property lost, captured or destroyed, 
by the enemy, while [the owners of such property were] in the 
military service of the United States, during the late war with the 
Indians on the frontiers of Illinois and Michigan Territory.’ 

Ch. 155.—Potomac Bridge. The sum of $130,000 was 
appropriated to the construction of a bridge across the Potomac. 

Ch. 157. Sec. 1.—Copyright. All deeds or instruments in 
writing for the transfer or assignment of copyrights, being proved 
or acknowledged in such manner as deeds for the conveyance of 
land are required to be proved or acknowledged in the same state 
or district, shall and may be recorded in the office where the 

VOL. XII.—NO. XXIV. 45 
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original copyright is deposited and recorded; and every such 
deed or instrument, that shall in any time hereafter be made and 
executed, and which shall not be proved or acknowledged and 
recorded as aforesaid, within sixty days after its execution, shall 
be adjudged fraudulent and void against any subsequent purchaser 
or mortgagee, for valuable consideration without notice. 

Sec. 2. The clerk of the district court shall be entitled to 
such fees for performing the services herein required, as he is 
entitled to, for performing like services under the existing laws. 

Ch. 160.—Steam Engine. The secretary of the navy is au- 
thorized to examine and test the steam engine, devised by Ben- 
jamin Phillips of Philadelphia, ‘and to employ him and such 
other persons as he may deem proper to make the experiment.’ 

Sec. 2. <A discretionary power was vested in the secretary of 
the navy to examine and test ‘such other improvements in the 
same line, as may hereafter be presented ;’ he is to report 
Congress, as soon as may be, the result of any experiment made 

Sec. 3. The sum of $5000 was appropriated for carrying this 
act into execution. 

Ch. 161. Sec. 1.—Jntercourse with the Indian tribes.- Al! 
that part of the United States west of the Mississippi and not 
within the statessof Missouri and Louisiana, or the territory 
Arkansas, and also that part of the United States east of the 
Mississippi, and not within any state, to which the Indian titlk 
has not been extinguished, shall, for the purposes of this act, be 
deemed to be the ‘ Indian country.’ 

Sec. 2. No person shall be permitted to trade with any of the 
Indians (in the Indian country) without a license from a super- 
intendent of Indian affairs, or Indian agent or sub-agent, which 
license shall be issued for a term not exceeding two years for the 
tribes east of the Mississippi, and not exceeding three years for 
those west of that river. The applicant for such license shal] 
give bond in a penal sum not exceeding $5000, with approved 
surety or sureties, conditioned that he will faithfully observe al! 
the laws and regulations made for the government of trade and 
intercourse with the Indian tribes. ‘The superintendent of the 
district is authorized to revoke the license, whenever he shall be 
of opinion that such person has transgressed any of such laws and 
regulations, or ‘ that it would be improper to permit him to re- 
main in the Indian country.’ No trade shall be carried on with 
such tribes within their boundaries, except at certain suitable 
places, to be designated by the superintendents, agents and sub- 
agents, and to be inserted in the license.’ The persons granting 














1834.] United States. 527 


or revoking such licenses are required to report the same to the 
Commissioner of Indian Affairs, for his approval or disapproval. 

Sec. 3. Any superintendent or agent may refuse a license if 
he is satisfied that the applicant is a person of bad character, or 
that it would be improper to permit him to reside in the Indian 
country, or if a license previously granted to him has been re- 
voked, or a forfeiture of his bond decreed; but an appeal may be 
had to the Commissioner of Indian Affairs; the President shall 
have power, whenever in his opinion the public interest may re- 
quire the same, to prohibit the introduction of goods or of any 
particular article, into the country belonging to any Indian tribe, 
and to direct all licenses to trade with such tribes to be revoked, 
and all applications therefor to be rejected; and no trader to any 
other tribe shall, so long as such prohibition may continue, trade 
with any Indians of or for the tribe against which such prohibi- 
tion is issued. 

Sec. 4. Any person, other than an Indian, who shall attempt 
to reside in the Indian country as a trader, or to introduce goods, 
or to trade therein without such license, shall forfeit all merchan- 
dise offered for sale to the Indians, or found in his possession, 
and shall moreover forfeit $500. 

Sec, 5. No license shall be granted to any persons except 
citizens of the United States; but the President is authorized to 
allow the employment of foreign boatmen and interpreters, under 
such regulations as he may prescribe. 

Sec. 6. If a foreigner shall go into the Indian country with- 
out a passport, or shall remain intentionally therein after the ex- 
piration of his passport, he shall forfeit $1000; such passport 
shall express the object of such person, the time he is allowed to 
remain, and the route he is to travel. 

Sec. 7. If any person, other than an Indian shall, within the 
Indian country, purchase or receive of any Indian, in the way of 
barter, &c. any article commonly used by the Indians in hunting, 
or cooking, any instrument of husbandry, or any other article of 
clothing than skins or furs, he shall forfeit $50. 

Sec. 8. If any person other than an Indian, shall, within the 
limits of any tribe with whom the United States shall have 
treaties, hunt or destroy any peltries or game, except for subsis- 
tence in the Indian country, he shall forfeit $500, and the traps, 
guns and ammunition in his possesion used for that purpose. 

Sec. 9.—If any person shall drive ‘ any stock of horses, mules 
or cattle’ to range and feed on the land of any Indian tribe with. 
out the consent of such tribe, he shall forfeit one dollar for every 
such animal. 
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Sec. 10.—The superintendent of Indian affairs and Indian 
agents and sub-agents shall have authority to remove from the 
Indian country all persons found therein contrary to law; and 
the President is empowered to direct the military force to be 
employed in such removal. 

Sec. 11.—If any person shall make a settlement on any lands 
belonging to an Indian tribe or shall survey or attempt to survey 
such lands, he shal] forfeit $1000; and the President is author- 
ized to remove such person from the lands. 

Sec. 12.—No purchase, lease or other conveyance of lands 
from any Indian tribe shall be valid, unless made by treaty, 
entered into pursuant to the constitution; if any person ndt 
employed under the authority of the United States shall attempt 
to negotiate any such treaty for the purchase of lands he shall 
forfeit $1000; but it shall be lawful for the agent of any state 
treaty held with Indians under the authority of the United States, 
in the presence and with the approbation of the commissioners 
of the United States, ‘to adjust with the Indians, the compen- 
sation to be made for their claim to lands within such state, 
which shall be extinguished by treaty.’ 

Sec. 13.—If any citizen or other person residing within the 
United States shall send any message or letter to any Indian 
tribe or individual, with intent to produce an infraction of any 
treaty or Jaw of the United States, or to disturb the peace of the 
United States, he shall forfeit $2000. 

Sec. 14.—If any person shall carry any such message or letter 
to or from any Indian tribe, &c. from or to any resident of the 
United States or any citizen or agent of any foreign power, he 
shall forfeit $1000. 

Sec. 15.—If any resident in any part of the United States, 
shall carry on a correspondence with any foreign power, with 
intent to induce such power to excite any Indian tribe or in- 
dividual to war against the United States or to the violation of 
any treaty, or if any person ‘shall alienate or attempt to alienate 
the confidence of any Indian or Indians from the government of 
the United States,’ such person shall forfeit $1000. 

Sec. 16.—Where in the commission of any offence in the 
Indian country, by a white person, the property of any friendly 
Indian shall be taken or injured, upon conviction thereof such 
white person shall be sentenced to pay to such Indian ‘ a sum 
equal to twice the just value of the property ;’ and if the offender 
is unable to pay a sum equal to that value, ‘whatever such pay- 
ment shall fall short of the same shall be paid out of the treasury 
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of the United States ;’ but no such Indian shall be entitled to any 
payment out of the treasury of the United States, if he or any of, 
his nation ‘shall have sought private revenge or attempted to 
obtain satisfaction by any force or violence ;’ ‘if such offender 
cannot be apprehended and brought to trial, the amount of such 
property shall be paid out of the treasury.’ 

Sec. 17.—If any Indian belonging to a tribe in amity with 
the United States shall, within the Indian country take or de- 
stroy the property of any person lawfully in such country, or 
shall pass into any state or territory inhabited by citizens of the 
United States, and there take or destroy the property of any 
such inhabitant, the proper superintendent, agent or sub-agent, 
upon the application of such owner, or his representative or 
agent, shall, under the direction of the President, make appli- 
cation to such tribe, for satisfaction; if satisfaction is refused, 
within a reasonable time not exceeding twelve months, the 
superintendent, &c. shall make return of his doings to the 
Commissioner of Indian Affairs, that such further steps may be 
taken, as shall be proper in the opinion of the President, to 
obtain satisfaction; and in the mean time the United States 
‘ shall guaranty to the party so injured an eventual indemnifi- 
cation;’ but if such party, his agent, &c. shall attempt to 
obtain private satisfaction or revenge, he shall forfeit all claim 
to such indemnification; and ifthe claim shall not be presented 
within three years, it shall be barred. If such tribe receive 
an annuity from the United States, the amount of the claim 
shall be deducted therefrom and paid to the party injured; if 
no annuity is payable to such tribe, the claim shall be paid by 
the United Sates: but nothing herein contained shall prevent 
the legal apprehension and punishment of any Indian who 
shall have so offended. 

Sec. 18.—Superintendents, agents, and sub-agents are 
empowered to take depositions of witnesses respecting any 
such depredations. 

Sec. 19.—They are also required to endeavor to procure the 
arrest and trial of all accused of committing any crime, &c. and 
all other persons who may have committed crimes, &c. within 
any state or territory and fled into the Indian country, either by 
demanding them of the chiefs of the proper tribe, or by such 
other means as the President may authorize;’ and the Presi- 
dent may direct the employment of the military force in the 
apprehension of such Indians, or in preventing hostilities be- 
tween any of the Indian tribes. 
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Sec. 20.—If any person shall give or dispose of any wine or 
spirituous liquor to an Indian, in the Indian country, he shall 
forfeit $500; if any person shall introduce or attempt to in- 
troduce any such liquors or wine into the Indian country, 
except supplies for the troops of the United States, under the 
direction of the War Department, he shall forfeit a sum not 
exceeding $300; and if any superintendent, &c. or command- 
ing officer of a military post, has reason to suspect or is in- 
formed that any person is about to introduce or has so in- 
troduced’ any wine or spirituous liquors, he may cause the 
boats, stores, &c. of such person to be searched, and if such 
liquors or wine are found, the goods, boats, &c. of such person 
shall be seized and proceeded against by libel, and shall be 
forfeited, one half to the use of the informer, the other half to 
that of the United States ; and if such person is a trader, his 
license shall be revoked and his bond put in suit. Any person 
in the service of the United States, or any Indian may destroy 
any ardent spirits or wine found in the Indian country, except 
military supplies as_ above-mentioned. . If any person shall, 
within the Indian country, set up or continue any distillery, 
he shall forfeit $1000; and the proper superintendent, agent or 
sub-agent shall destroy the same; and in executing this duty, 
the military force of the United States may be employed. 

Sec, 22.—In a civil action between an Indian and a white 
person, the burden of proof shall rest upon the white person, 
whenever the Indian shall make out a presumption of title in 
himself, from the fact of previous possession or ownership. 

Sec. 23.—It shall be lawful to employ the military force of 
the United States, under such regulations as the President 
may direct, in the apprehension of every person found in the 
Indian country, in violation of the provisions of this act; and 
such person shall be immediately removed from the Indian 
country and delivered up to the civil authority of the territory 
or judicial district in which he shall be found; the military 
force may also be employed in the examination and seizure of 
stores, boats, &c. authorized by the 20th section of this act, 
and in preventing the introduction of persons and property into 
the Indian country contrary to law. But no person apprehended 
by military force shall be detained longer than five days after 
the arrest and before removal; and every officer or soldier 
guilty of maltreating such person while in custody, shall suffer 
such punishment as a court martial shall direct. 

Sec. 24.—For the sole purpose of carrying this act into 








1834. ] United States. 531 


effect, all that part of the Indian country west of the Mississippi 
and bounded north by the north line of lands assigned tothe 
Osages, produced east to the state of Missouri, west by 
Mexico, south by the Red river, east by the west line of the 
Territory of Arkansas, and the state of Missouri, shall be 
annexed to the Territory of Arkansas; and the residue of the 
Indian country west of the Mississippi shall be annexed to the 
judicial district of Missouri; and the several portions of the 
Indian country east of the Mississippi shall be annexed, 
severally, to the Territory in which they are situate. 

Sec. 25.—So much of the laws of the United States as 
provides for the punishment of crimes committed in any place 
within the exclusive jurisdiction of the United States, shall be 
in force inthe Indian country; but they shall not extend to 
crimes committed by one Indian against the person or property 
of another. 

Sec. 26.—If any person charged with a violation of any 
provision of this act, shall be found within any of the United 
States, or either of the territories, he may be apprehended, 
‘and transported to the territory or judicial district having 
jurisdiction of the same.’ 

Sec. 27.—All penalties under this act, may be recovered, in 
the name of the United States, before any court having juris- 
diction of the same, (in any state or territory in which the de- 
fendant shall be arrested or found) the one half to the use of 
the informer, the other half to that of the United States, 
except when the prosecution shall be first instituted on behalf 
of the United States, in which case the whole shall be for their 
use 

Sec. 28.—When property shall be seized for a violation of 
this act, the person prosecuting on behalf of the United States 
may proceed as in the case of goods brought into the United 
States in violation of the revenue laws. 

Ch. 162.— Department of Indian Affairs. An act was passed 
providing for the organization of this department. 

Ch. 163.—Convicls. Persons convicted of offences against 
the United States and confined in the prison of any state or 
territory, shall be subject to the same discipline and treatment as 
convicts sentenced by the courts of such state or territory and 
shall be exclusively under the control of the officers having 
charge of such prison. 

Ch. 166. Sec. 1.—Florida. All acts or parts of acts passed 
by the Legislative Council of Florida, imposing a higher tax 
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on the slaves or other property of non-resident citizens than is 
imposed on the slaves or other property of resident citizens of 
this territory, are declared null and void. 

Sec. 2.—Any person attempting to enforce any such act, 
shall be punished either by fine not exceeding $200 or by 
imprisonment not exceeding six months, or by both. 

Ch. 168.—Postage. The governors of the several states are 
authorized ‘to transmit by mail, free of postage, all laws and 
reports, whether bound or unbound, and all records and docu- 
ments of their respective states, which may be directed by the 
legislatures of the several states to be transmitted to the ex- 
ecutives of other states;’ and the governor of the state trans- 
mitting the same shall, in addition to his frank, endorse the 
kind of book or document enclosed. 

Ch. 170. Sec. 1.— Tonnage duty on Spanish vessels. From 
and after March 1, 1835, Spanish vessels coming from Cuba 
or Porto Rico, either directly or after touching at any place, 
shall pay in the ports of the United States such further tonnage 
duty, in addition to the tonnage duty payable under any other 
law, as shall be equivalent to the amount of discriminating 
duty, that would have been imposed on the cargoes imported in 
the said vessels, respectively, if the same had been exported 
from Havana in American bottoms. 

Sec. 2.—Before any such vessel shall be allowed to depart 
from a port of the United States with a cargo directly or in- 
directly destined to either of the said islands, it shall pay such 


further tonnage duty as shall be equivalent to the amount of 


discriminating duty, that would be payable for the time being 
upon the cargo, if imported into Havana in an American 
bottom. 

Sec. 3—No Spanish vessel shall be allowed to depart from 
a port of the United States, with any goods, except upon a 
destination to some place in Cuba or Porto Rico, ‘ without 
giving bond with approved security in double the value of the 
vessel and cargo, that the said cargo or any part thereof shall 
not be landed in either of the said islands;’ which bond shall be 
cancelled on the production of the certificate of an American 
Consul, that the cargo has been landed elsewhere, bond fide, 
and without intention to reship it for a port in one of those 
Islands. 

Sec. 4.—The secretary of the treasury is authorized from 
time to time, to estimate the said additional tonnage duty, and 
to give directions to the officers of customs, for the collection 
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of such duties, so as to conform the same to any variation, 
which may take place in the discriminating duties levied on the 
cargoes of American vessels in Havana. 

Sec. 5.—Whenever the President shall be satisfied that the 
discriminating duties in favor of Spanish bottoms levied upon 
cargoes of American vessels in Cuba and Porto Rico, have 
been abolished, or whenever, in his opinion a satisfactory 
arrangement upon the subject, shall have been made between 
the United States and Spain, he is authorized to declare the 
same by proclamation, and thereupon this act shall cease to 
have any further force. ' 

Ch. 171.— Transfer of appropriations. Upon the application 
of the secretary of the navy, the President is authorized, 
whenever, in his opinion, the contingencies of the public 
service may require it, ‘ at any period between the close of the 
year and the passage of the new naval appropriation bills, to 
direct that a part of the money appropriated for a particular 
branch of the naval service the former year, be applied to 
another branch of the said service;’ in which case a special 
account of the money thus transferred and of their application, 
shall be laid before Congress previously to its adjournment. 

Ch. 174.— Washington, Georgetown and Alexandria. An act 
was passed to prohibit the corporations of these cities issuing 
promissory notes or bills of any denomination less than ten 
dollars after March 1, 1839, and to provide for the gradual 
withdrawal from circulation of ali such notes or bills. 

Ch. 213.—Blanchard’s patent. An act was passed to renew, 
for the term of fourteen years from January 12, 1834, Blan- 
chard’s patent for ‘ 
forms.’ 

Ch. 247.—Polish exiles. By this act, thirty-six sections of 
land, in any three adjacent townships of the public lands in 
Illinois or Michigan, were granted to 235 Polish exiles trans- 
ported to this country by the emperor of Austria; the lands are 
to be selected by them, under the direction of the secretary of 
the treasury, and to be divided into equal parts distributed 
among them by lot; and after the expiration of ten years the 
grantees are to be entitled to a patent for the lot assigned to 
them ; provided that they shall during that term, actually inhabit 
and cultivate the ‘township of land in the ratio of one settle- 
ment for every 500 acres, and pay into the proper land office, 
the minimum price per acre, at the time of such payment, within 
the said term of ten years. 


a machine for turning or cutting irregular 
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Diplomatic Correspondence. A resolution was passed pro- 
viding for the distribution of the copies of the ‘ Diplomatic Cor- 
respondence of the United States between the peace of 1783 and 
March 4, 1789.’ 

La Fayette. A resolution was passed ‘ manifesting the sensibil- 
ity of the two houses of Congress and the nation, on the occasion 
of the decease’ of La Fayette, and requesting J. Q. Adams to 
deliver an oration on his life and character, before Congress, at 
the next session. 
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NOTICES OF NEW BOOKS. 


A Practical Treatise on Medical Jurisprudence, .with so much of 
Anatomy, Physiology, Pathology and the Practice of Medicine 
and Surgery, as are |is| essentialto be known by members of Par- 
liament, Lawyers, Coroners, Magistrates, Officers in the Army 
and Navy and Private Gentlemen; and all the Laws relating 
to Medical Practitioners: with Explanatory Plates. By J. 
Cuirty Esq., Barrister at Law. Part. 1. London, 1832, pp. 
168. 

It is difficult to believe that this book was actually written by the 
author of the Treatise on Pleading — a man who has been known, 
for the last quarter of a century, as a voluminous legal author, 
besides enjoying an extensive practice. It is a work, whose 
learning and research on medical subjects are such, that they 
seem hardly possible to have been acquired, except by long years 
of exclusively medical study. The first part only is published, 
which is thus analyzed in the author’s preface. 

‘The First Part of the work, after explaining technical terms, 
and referring to the sources of information, proceeds to describe 
the Structure of Man in the healthy state, and which comprises 
Anatomy and Physiology. At the same time are in general 
noticed the principal diseases affecting each Organ or Function. 
The component parts, whether fluid or solid, and the divisions 
into Organs and Functions, and certain general properties, are 
first considered. Then is taken an Anatomical and Physiological 
view of every Organ and of each Function in particular. The 
Bones, Joints, Ligaments, Muscles, Tendons, Arteries, Capilla- 
ries, Veins, Absorbent and Secernent Vessels, and Nerves, and 
all other parts, are separately examined. Then are described all 
the Functions, whether of Motion, Respiration, Circulation, 
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Digestion, Absorption or Secretion. The Brain and its parts, the 
Nerves, the entire Nervous System, and the organs of the Exter- 
nal Senses, are fully considered. An attempt has been made 
concisely to examine the Temper, Passions, and Emotions, and 
the Intellectual Faculties, and to shew that the latter are capable 
of enlargement and improvement, even hereditarily, by due 
mental exercise and attention; and it has been shewn that certain 
mental diseases and injuries are capable of medical or philosophi- 
cal relief beyond our present experience ; and that injuries to the 
mental faculties ought to be the direct objects of legal regulation, 
though at present many are only subject to censure. 

‘ Then follows a description of the Function of Generation, and of 
the principal distinguishing peculiarities between the Sexes, and 
the progress of the Fetus, and all circumstances that may tend 
to explain the too numerous offences connected with Miscarriage, 
Abortion, Premature Birth, Infanticide, and concealment of 
Birth, and to show the inexpediency of some parts of the existing 
law. 

‘ Then are considered the Integuments or external covering of 
the whole frame, including the three skins, and the Aair and nails, 
with an account of the principal diseases and injuries to which 
they are subject. 

‘ Then is taken a medical and legal view of the different Aves, 
with their physical and legal differences, incidents, and conse- 
quences. Lastly is given an outline of the circumstances to be 
observed medically, as well as legally, to secure Health and 
Happiness, whether bodily or mental.’ 

This extensive outline is very minutely and elaborately filled 
up. Mr. Chitty shows a familiar acquaintancg with the writings 
and opinions of the most eminent authors on Anatomy and 
Physiology, as well as with general literature. Of the correctness 
and accuracy of the work, as a scientific production, we are not 
able to judge, and indeed no one but a medical man would be 
qualified to do so. But certainly a great proportion of this volume, 
can never be of any direct professional advantage to a lawyer, and 
however attractive and interesting the subjects are, as branches 
of general knowledge, we apprehend that not even Mr. Chitty’s 
earnest exhortations will prevail upon his legal brethren to study 
attentively his voluminous details and expositions. As a part of 
legal study, it can never supplant the more popular and practical 
treatises of Paris and Fonblanque, and of our countryman Dr. 
Beck. 

Our readers will, we think, be somewhat amused at the follow- 
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ing course of medical reading for a law student. Well might 
the unfortunate tyro, already dismayed at the dense array of 
pale-covered law-books which he must grapple with, exclaim at 
these new foes, ‘ Non hac in fadera veni.’ 

‘ With regard to the sources of information upon these subjects, 
the medical student may perhaps obtain directions from his pre- 
ceptor what elementary books he should wead: but the legal 
student may not have that advantage, and perhaps the suggestion 
of a few works may be found useful to all. The valuable work 
upon the Elements of Physics or Natural Philosephy, by Dr. 
Arnott, should be first studied as, indeed, indispensable to the 
education of every gentleman, and as instructing as entertaining. 
Then should be read Dr. Turner’s Elements of Chemistry, or, at 
least, so much as relates to animal chemistry. Next, as regards 
Anatomy in particular, Turner’s Chirurgical Education;- Bel!’s 
Anatomy; Cloquet’s Description of Anatomy, translated by Dr. 
Knox, with Tuson’s Compendium and work on Dissection, and 
his plates, and the recent Tables of bones, joints, muscles, nerves, 
&c.. should be examined with attention. Dr. Quain’s valuable 
works, with his plates, now in course of publication, should also 
be read, as containing a good practical detailed account of every 
part of the human frame; and, upon any particular subject on 
Surgery, Cooper’s Surgical Dictionary, arranged alphabetically, 
may be consulted with utility. 

‘As regards Physiology, Blumenbach, with the excellent notes 

f Dr. Elliotson, Majendie’s Physiology, and Dr. Bostock’s 
Physiology should be carefully studied ; the latter is invaluable 
is an able examination and exposition of most of the modern 
discoveries and opinions. 

‘With respect to the practical application of medical practice, 
Dr. Good’s Systematic Study of Medicine will be found of most 

xtensive utility ; to which may be added, the recent valuable 
publications of the Cyclopewdia of Practical Medicine, and Dr. 
Copland’s excellent Dictionary on the same subject. 

‘These several works will also have afforded the student an 
outline of Surgery. He may then, for more practical informa- 
tion, study the works of Sir Astley Cooper and of Mr. Brodie on 
fractures, dislocations, and diseases of bones and joints; also 
Guthrie or Dr. Hennen on gunshot wounds; and Mr. 8. Cooper’s 
Surgical Dictionary before referred to. 

‘As respects the Obstetric Art, or Midwifery and the numerous 
diseases incidental to child-bearing, Dr. Ryan’s and some other 
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elementary works should be read, in addition to the general 
works before referred to. 

‘Upon Chemistry, the student has already been referred to Dr. 
Turner’s Elements of Chemistry, (4th edit.) and he should now 
study the whole of Gray’s Elements of Pharmacy, &c. (edit. 
A. D. 1823,) and Gray’s Supplement (a. p. 1828, 4th edit.) and 
Thompson’s Conspectus of the Pharmacope@ia (9th edit.) ; and, 
as regards Poisons in particular, M. Orfila and Dr. Christison’s 
works must be carefully examined. 

* As regards Anatomy and Chemistry, the legal as well as the 
medical student, having read these works, will do well to attend 
lectures and demonstrations on anatomy, and also attend the 
laboratory of some eminent chemist, to see some chemical ex- 
periments, especially those relating to analyzing different poisons 
by the double process, viz. of separating the particles, and then 
again reuniting them, which double tests are unquestionably 
desirable, as most clearly and unequivocally demonstrating the 
presence of poison. 

‘Upon Medical Jurisprudence, Police, and Medical Evidence, 
the works of Farr, Fordyce, Becke, (America, edited by Dr 
Darwell,) Gordon, Smith, Paris and Fonblanque, and Ryan, 
should be read. But as regards these enumerated works on 
medical jurisprudence, and the laws respecting public health and 
offences against the person, it must be kept in view that those 
works were published before the recent very considerable altera- 
tions in the criminal law, and therefore might mislead. 

‘The rights, privileges duties and liabilities of every member 
of the Medical profession may be collected from all the above 
works, and especially from the treatises of Paris and Fonblanque, 
and Ryan, and also from that of Mr. Wilcock. But as the law 
and regulations in this respect have since those publications been 
considerably altered, those subjects will be found fully considered 
in the following pages. 

‘The student, anxious to extend his inquiries, will, by a 
perusal of the above works, be led to others on particular branches, 
and his communication with others will assist him in deciding 
upon what works in particular he should select. But, at least, 
every practising lawyer should have in his library the works above 
enumerated : and much instruction as well as entertainment will 
be derived from the medical periodical publications of the day, 
such as the Lancet, Medical Gazette, Medical Journal, &c., 
which continually suggest new discoveries and improvements. 

Mr. Chitty is said to have been originally destined for medicine, 
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and to have made considerable advance in the study of this 
science, when he was diverted from it by the late Lord Erskine. 
The present work is a proper tribute to his ‘ first love.’ 


The Conveyancer’s Recital-Book ; with Explanatory Introduction 
and Notes. By Tuomas Martin, Esq. of Lincoln’sInn. Lon- 
don. 12mo. pp. 532. 

The design of the present work is (to use the writer’s own 
words) ‘to lessen the difficulty of acquiring a knowledge of 
drafting, by suggesting, in the first place, such rules as may assist 
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the student in determining what ought to be recited,’ and then, 
by a methodical collection of various forms, to show how recitals 
should be framed. In the complicated forms of English convey- 
anciag such a work must be valuable to the student, and there 
is much in it which would suggest useful hints to the younger 
members of the profession in our country, though not directly 
available. The forms are neat and concise, though many of 
them so simple and obvious, that they need hardly to have been 
printed. The Introduction contains some sensible and practical 
advice upon the drafting of legal instruments, clearly expressed 
and well illustrated. The author’s notes in the Appendix show 
an acute and inquiring mind, with a good deal of taste for the 
pure learning of the law. The Appendix also contains a lecture 
by the late Professor Park on Recitals, which is quite worthy of 
his high reputation, and seems to have furnished Mr. Martin with 
the most valuable part of his Introduction. 


A Practical Treatise on the Law of Contracts not under seal ; and 
upon the usual Defences to Actions thereon. By Joseru Cuirt- 
ty, Jr. Esq.; with Corrections and Additional References, by 
a Member of the Massachusetts Bar. Third American Edition, 
with Copious Notes of recent English and American Decisions, 
by Francis J. Trovsar. Philadelphia. 1834. 8vo. pp. 506. 
We wish Mr. Troubat had given us a work on Contracts 

himself, rather than edited that of Mr. Chitty. We are tired 
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of reading and referring to books which, under the name of 
Practical Treatises, contain little more than a collection of 
marginal notes from the reports, indifferently arranged. The 
title of Contracts — so eminent, from the very nature of things, 
in the law—seems peculiarly unfortunate in the treatment it 
has received. The treatises of Mr. Comyn and of Mr. Chitty 
are both mere digests of cases, without any attempt to evolve 
the principles by which the subject is regulated. The articles 
entitled Mercantile Law, in the London Law Magazine, con- 
tain the most elementary and philosophical view of the subject 
— written in clear and classical language —to be found in the 
English law. The chapters, in Mr. Chitty’s large work on the 
Law of Commerce and Manufactures, which relate to Con- 
tracts, are not unworthy of the author of the work on Plead- 
ing. We take pleasure in calling attention to these, because 
they seem to us to deserve more credit than they have suc- 
ceeded in obtaining. The cumbersomeness of the work, in 
which they are to be found, and the comparative uselessness 
of a considerable part of its contents — it being stuffed with all 
the legislation relating to commerce, &c. — have prevented the 
better part from being more generally known and used. 

We hope, before long, that the subject of Contracts will be 
treated, in our law, with some of that spirit which we find in 
the French writers. A work, which should present the clear 
method and the scientific character of the treatises of Pothier 
—showing the relation and dependency of all the parts one 
upon another — with a mingling of English cases, would throw 
a new light on this interesting title 
manner in which it is treated. 

The present treatise is by Mr. Chitty, Junior. We notice 
that it has but just gone to a second edition in London, though, 
in the United States, it is now in its third. Its popularity is 
quite considerable — not so much ‘from its positive merit, as 
from the absence of any work which could take its place. It 
is a useful manual of the cases and a ready remembrancer in 
the hurry of practice. It was first edited, in our country, by a 
distinguished member of the Massachusetts bar, who made 
numerous corrections in the references of the author and sub- 
joined some references to American cases. The second and 
third editions were by Mr. Troubat, of Philadelphia, who has 
bestowed much pains in the performance of the duty he under- 
took. His notes are learned, thorough, and acute; and show 
a strong interest in his subject. The present edition, compris- 
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ing all the American cases relating to contracts, and the Eng- 
lish cases, decided since the book was first published in London, 
will be necessary to every student and practitioner. 


The Practice of the Law in all its Departments ; with a view of 
Rights, Injuries, and Remedies, as ameliorated by recent statutes, 
rules and decisions ; showing the best modes of creating, perfect- 
ing, securing, and transferring rights ; and the best remedies for 
every injury, as well by acts of parties themselves, as by legal 
proceedings; and either to prevent or remove injuries; or to 
enforce specific relief, or performance, or compensation; and 
showing the Practice in Arbitrations ; before Justices ; in Courts 
of Common Law ; Equity ; Ecclesiastical and Spiritual Adm- 
ralty; and Courts of Appeal. With new Practical Forms. 
Intended as a Court and Circuit Companion. By J. Cuirrty, 
Esq., of the Middle Temple, Barrister. In two volumes. Vol. 
I. First American from the first English edition, with refer- 
ences to the English Common Law and Ecclesiastical Reports. 

*hiladelphia. P. H. Nicklin & T. Johnson. 8vo. 1834. 

pp. 872. 

This work has met with a most romantic success in England. 
A tale from the Author of Waverly — could that genius be re- 
stored to us and permitted to resume once more his supreme 
dominion over the minds of men, wielding again that sceptre, 
whose undisputed power far surpassed that of king or emperor, 
but which, now that its great possessor has crumbled into dust, 
has ceased to be swayed, ‘no son of his succeeding,’ — could 
hardly be expected to be taken from the bookseller’s shelves with 
more avidity, than was the present volume, with its multitudinous 
pages and varied legal research, on its first publication in London. 
A second edition of the first volume, containing additions and 
corrections, was called for before the appearance of the second 
volume. To theAmerican publishers, Messrs. Nicklin & Johnson, 
we should be much indebted, for the despatch with which they 
have presented it to the profession in this country, if to this very 
despatch — so praiseworthy in the abstract, and only to be re- 
gretted, according to the doctrine of Fouché, from its result in 
the present case — were not to be attributed the reprint of the 
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first edition ‘ with all its imperfections on its head,’ instead of the 
amended edition, which, cheating the reckoning of all bibliopoles, 
followed so hard upon its heels. Messrs. Nicklin & Johnson are 
not, however, to be seriously blamed because, — notwithstanding 
the ‘second sight’ with which they are known to be gifted in 
the way of their trade —they did not foresee that Mr. Chitty’s 
labors, in the present instance, would have a quicker run than 
the most popular novel of the day. 

Though we are sorry that the god of publishers — if there be 
any such unhappy deity—did not interfere—aurem vellit et 
admonuit —io prevent a publication till Mr. Chitty’s second 
edition had arrived, we feel more disposed to complain at some 
other matters connected with the reprint. The only marks, 
which it shows, of any thing like editorial care, are the references, 
which are added, to the English Common Law Reports, published 
by Messrs. Nicklin & Johnson,—the sale of which, it is proba- 
bly supposed, will in this way be extended. Several typographi- 
cal errors, which we noticed in reading the first English edition, 
but which have been corrected in the second edition, have been 
perpetuated. Instances of inaccuracy and negligence, arising 
from haste of composition, into which the author has fallen — the 
correction of which would fairly come within the province of an 
editor — are suffered to stand. Farther, the highly useful Index, 
furnished by Mr. Chitty for the first volume, —without which, 
with all its value, it is little better, for practical use, than a spiked 
cannon,— is not republished. It should have been otherwise. 
Of the American edition we have nothing more to say, except 
that the paper and printing are tolerable. 

Of the work itself we are at a loss how to express ourselves. 
As far 2s it has gone, it seems to be a perfect Encyclopedia of 
the law. The fanciful phrases, Oceanus juris, and Fluvius legis, 
—applied, the former, to a collection in the civil law, and the 
latter to one in the common law, —are called to mind at once. 
Here is river and ocean, over which the student may make his 
placid way, and in which the practitioner may plunge, or angle, 
or disport himself, as he lists. In plain language, we think the 
present work will be highly useful to all. Its elementary charac- 
ter will make it a pleasant book for the student, after he shall 
have read Blackstone’s Commentaries; while its comprehensive- 
ness, its rare union of detail and generalization, and its numerous 
practical hints will render it invaluable to the practitioner. 

The following extract from Mr. Chitty’s preface will show the 
plan of his work. 
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‘I have attempted in the following work to give a concise but 
practical view of the principal legal and equitable rights of in- 
dividuals ; of the injuries and offences affecting the same; and 
the best remedies and punishments for such injuries, whether by 
acts of the parties themselves, or by the intervention of legal 
proceedings ; and as well to prevent or remove the injury as to 
enforce specific relief, or performance, or compensation or punish- 
ment; and as each proceeding has been improved by recent 
enactments, rules, and decisions. One object has been to assist 
Students by affording them a compact view of the present law 
nearly in the same arrangement as adopted by Blackstone, and 
so as to form a practical continuation of that admirable work. 
But the chief object has been to assist Practitioners in every 
branch of the law, so that every individual, although practising 
principally in one department or in a particular court, may be 
enabled at once to observe the general rules and practice affect- 
ing the whole, and thereby be enabled to suggest to his client 
the best remedy, though in a different course to that which he 
has usually adopted. 

‘ The principal novelty in this undertaking will be found in 
the practical suggestions interspersed relative to the improvements 
to be introduced in creating, perfecting, transferring, and securing 
rights, and in the precautionary measures to be observed as well 
antecedent to as pending litigation, and in the choice of the best 
of several remedies, — matters which will be found most essen- 
tially to influence the result. In the early part ofthe work I have 
considered the maxim, ‘ Laws for prevention of injuries are pre- 
ferable to those for punishment, or even compensation,’ as a text 
well worthy of examination, comment, and arrangement; and 
from the very able and admirable work of Sir E. B. Sugden, 
respecting Vendors and Purchasers, I have derived most valuable 
suggestions upon the great importance of precautionary measures 
in general, and have arranged a class of rules calculated to assist 
in most of the difficult or ordinary transactions of life, so as to 
place the party observing them on the ’vantage ground in case of 
subsequent litigation. The ‘mode in which I have treated the 
subject may perhaps be considered by some as tending to diminish 
litigation. But if it were so, I can anticipate that the work 
would be the more acceptable to the practitioners of a high and 
honorable profession. ‘The observance of the rules will, however, 
rather affect the manner of litigation than the quantity. 

‘I have throughout the work considered not only injuries and 
offences to individuals, which are remediable by action or civil 
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remedies, but also all orreNces which more particularly affect an 
individual and his private right, and the appropriate punishments, 
and when it may be preferable to enforce the latter, than to 
proceed by action, so that every species of proceeding are sub- 
mitted for consideration and selection. 

* The first volume relates principally to matters antecedent to 
the commencement of any suit. The second volume states in 
detail the practical modes of conducting every proceeding which 
can be termed litigation; as before Arbitrators, whether com- 
pulsory or voluntary ; before Justices of the Peace; in all the 
Courts of Common Law; in Equity; in Ecclesiastical and 
Spiritual Courts; in the Court of Admiralty and Prize Court ; 
and in the Courts of Appeal from each of those tribunals.’ 


The first volume is all that has been yet published in this 
country ; though we have had in our hands, for some time, an 
English copy of the first part of the second volume — the volumes 
being published in London in two parts. The second part of the 
second volume, which will comprise what is particularly called, 
the practice of the courts, has been delayed that the author might 
incorporate into it the recent rules on pleading. 

Prefixed to the present volume is an Analytical Table of Rights, 
Injuries and Remedies, in which the author has attempted to show 
the injuries which usually affect each right and the several reme- 
dies for each, whether for prevention, compensation or punish- 
ment, with subscribed notes, referring to the authorities in proof 
of each position. This table must have been a work of as great 
labor as it promises to be of utility. By it the practitioner is 
enabled to take in at one view the character of the right, which 
has been injured, and the different remedies afforded in each 
case. It will be to him of a value kindred to that of Interest 
Tables in the counting-room of the merchant. 

The present volume contains ten chapters, at the head of each 
of which, subsequent to the first, will be found an analysis of its 
contents, which facilitates considerably the use of the volume. 

The first chapter is introductory, presenting a condensed view 
of the general nature of all rights, injuries and remedies, whether 
public or private, with some principal rules for the selection of 
the best of several remedies. The second and third chapters 
relate to rights affecting the person, and to rights to personal pro- 
perty, and the injuries, offences, remedies and punishments appli- 
cable to the same. ‘The fourth chapter is a most comprehensive 
sketch of the law touching real property, and is particularly 
valuable from presenting a collection of the most modern rules 
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and decjsions on the subject. In the advertisement to the second 
part of the first volume, the author thus notices his obligation to 
one of his numerous book-making family, in the preparation of 
this chapter. 


‘The author did not venture, until very flattering opinions of 
the first part of this work had been generally expressed, to 
implicate his son Henry in what might turn out a failure ; but he 
cannot now refrain from acknowledging that, in the Fourth 
Chapter of the first part, relative to Real Property and Convey- 
ancing, he derived from him much valuable practical informa- 
tion, which he could not otherwise have introduced, and which 
enables him with confidence to recommend that chapter in 
particular to the attention of Students and the Profession in 
general.’ 


Mr. Chitty seems singularly blessed by sons, who have in- 
herited his tastes, and who—now that age begins to lay his 
rough hand upon him —are partakers in his labors, curarum et 
senit dulce levamen, giving promise that, When old time shall 
bring him to his end, his name shall not pass from the list of 
honorable strivers for the good of his profession. 

The fifth, sixth, seventh and eighth chapters principally relate 
to the precautionary and other measures to defend, resist, prevent, 
abate or remove injuries of every description, whether by acts 
of parties themselves and others, or by the intervention of legal 
authority. This part of the work is original in its character and 
cannot but be highly useful. Of the seventh chapter Mr. Chitty 
observes as follows. 


The seventh chapter contains rules, the knowledge of which is 
essential to every member of society, if he wish to travel safely 
through life, and the nonobservance of which occasions so much 
loss and expense. It states all the remedies, by defence, resist- 
ance, or prevention of injuries to the person, personal property, 
and real property; when a party may, and how resist illegal 
process or imprisonment; when relations or strangers may in- 
terfere ; when and how offenders may be apprehended by private 
individuals without warrant or process; when nuisances or other 
injuries may be removed or abated, and the consequences of 
excess in all the modes of defence, resistance, arrest, abatement, 
or removal of a nuisance ; when recaption, or obtaining restora- 
tion of the person, or that of a relation or of personal or real 
property may be obtained without any legal assistance; and 
when satisfaction of rent, or for trespasses or debts, may be 
enforced by distress, or set-off, or retainer.’ 
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The eighth chapter supposes the necessity for the intervention 
of legal proceedings to prevent or remove an injury, and com- 
prises, among other things, a view of preventions by application 
to a magistrate or peace-officer, by requiring security for keeping 
the peace, by imprisonment, and by injunctions. The ninth 
chapter contains a practical view of the statutes of limitations and 
consequences of laches. The tenth and last chapter considers 
the remedies for specific relief or performance, and writs of man- 
damus, and bills for specific performance. 

The slight sketch, we have been enabled to present above, will 
give the reader but an imperfect idea of the usefulness of the pre- 
sent volume. The work, when completed, will be a microcosm 
of law, and, if extensively used, cannot fail to raise the standard 
of professional knowledge. Its general accuracy, in the state- 
ment of the law, we have found no reason to doubt. Its only 
drawback seems to be literary faults, negligences, and such like, 
— marks of haste or slovenliness of writing — which are properly 
attributable to the extent of the labor and to the hurry of compo- 
sition. Thus on page 486 we find the following inielligible but 
crude sentence. 

‘Since the late act, 11 Geo. 4, and 1 Will. 4, c. 68, the lia- 
bility of carriers is, however, regulated by that act, though we 
will shortly notice the previous decisions.’ 

The work is dedicated, as is also that on Medical Jurispru- 
dence, noticed on a previous page, in the following terms: 


‘Tothe Right Honorable Sir Thomas Denman, Knt. Lord 
Chief Justice of England, &c. &c. &c. This work is dedi- 
cated, with the deepest respect for those amiable qualifica- 
tions and that independent public conduct which so eminently 
distinguished him as an advocate, and ultimately raised him to 
the high judicial situation he now fills with no less honor to 
himself than benefit to the community.’ 


This address seems to contain a negative pregnant, with regard 
to the legal learning and abilities of the Lord Chief Justice. 
The compliment to those amiable qualifications and that inde- 
pendent public conduct, which ultimately raised him to the high 
judicial situation he now fills, — however flattering it may be on 
some accounts,—can hardly be regarded as a fortunate tribute 
to the character of a great judge. 
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A Practical Treatise on the Law of Evidence, and Digesi of Proofs 
in Cwil and Criminal Proceedings. By Tuomas Srarkie, Esq. 
With references to American Decisions, and to the English Com- 
mon Law, and Ecclesiastical Reports. By Turron Mercatr, 
Epwarp D. Inecranam, and Bensamin Geruarp. Fifth 
American, from anew English edition, with considerable ad- 
ditions and alterations. 8vo. Philadelphia. P.H. Nicklin, 
and T. Johnson. 1834. 


We have never been very fond of Mr. Starkie’s work on Ev- 
idence. It has always seemed to us to want, what is particularly 
important in a work of every day use, compactness and clear- 
ness in the enunciation of points of law. Mr. Starkie has 
most diligently collected all the cases, illustrative of the law of 
evidence, but his powers of mind seem incompetent to the thor- 
ough mastery of his subject. He aims to state the principles, 
which govern the great science of which he treats, but he is 
perpetually at fault. The cases are spread out, but the mind 
which can set them in order and give them a proper direction, 
is wanting. Mr. Starkie does not, to use a phrase of the late 
Charles Butler, write down upon his subject. His first volume, 
which is sometimes praised in this country — much more, we be- 
lieve, than it is in England — we regard as a failure. 

The difference between the success of this work in England 
and in this country —if this is indicated by the number of 
editions through which it has passed, in the two countries — is 
worthy of notice. In England it has just now arrived at a 
second edition, while in the United States it has already passed 
through five. The fifth American edition is a reprint, with 
notes, of the second London edition. The work was originally 
in three volumes. Mr. Starkie has now presented it to the pro- 
fession in two. This excision of a volume is caused by the use 
of a smaller type. We are not aware that any part of the work 
has been materially compressed. On the other hand, the vast 
multitude of cases, which have arisen on the law of evidence, 
since Mr. Starkie’s first edition, has furnished alarge quantity 
of new matter to be incorporated into his text. 

The work has undergone some trifling changes, in point of 
arrangement. The titles, Competency, Infancy, Interest in 
Witnesses, Res inter alios, Variance and Witnesses, which are 
to be found in the fourth part of the former edition, have been 
absorbed in the first volume of the present one. To the second 
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volume thirty-three new titles have been added; among which, 
we would refer to Apportionment, Error, Estoppel, Forcible 
Entry, Innkeeper, Recital, Reversion, Trustees. The volumes 
are newly paged, so that the numerous references, with which our 
reports abound, to this work, cannot be verified by this edition. 
Also the old division into parts — of which there were four — 
is omitted. 

The author commences the present edition, by adopting Ben- 
tham’s distinction between the substantive and adjective branch- 
esoflaw. By the substantive provisions are meant those which 
declare the will of the legislator, and, by the adjective, those 
which indicate the means of enforcing that will. Advancing a 
little further we find another new division, into direct and indi- 
rect evidence, which again is either immediate or mediate. 

Mr. Starkie’s work, notwithstanding its faults, is a necessary 
part of every well furnished law library. It has acquired a pop- 
ularity in this country, unsurpassed by any other work on the 
law, not excepting Chitty’s Pleading. The remarks, which we 
have ventured to throw out upon its character, have been made 
with more boldness, because the work appeared bove being 
affected by any criticism, that might be expressed. 

The notes to the present edition are a reprint of those ap- 
pended by Mr. Metcalf, one of the chiefs of American annotators, 
to the first edition inthis country, and by Mr. Ingraham to sub- 
sequent editions, with a very few new ones by Mr. Benjamin 
Gerhard. 


Observations on some of the Methods known in the Law of Massa- 
chusetts, to secure the Selection and Appointment of an Impartial 
Jury, im cases Civil and Criminal. By Peter Oxensrince 
Tuacuer, Judge of the Municipal Court ofthe City of Boston 
Boston. Russell, Odiorne, & Co. 1834. pp. 23. 

This small pamphlet contains many useful and instructive 
thoughts, and points of law expressed in a clear and polished 
style. It is a praiseworthy effort to extend among our citizens 
a knowledge of that institution, of which most of them are liable 
to be members, and to which all look as the great safeguard of 
property, liberty, reputation, and life. The character and im- 
portance of trial by jury are explained and commented on. The 
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origin of the institution is traced back to those old Saxon days, 
when in king Ethelred’s laws it was said; —‘ in every hundred 
let there be a court, and let twelve ancient freemen, together 
with the lord, or rather, according to the Saxon, the grieve, i.e. 
the chief officer among them, be sworn, that they will not con- 
demn any person that is innocent, nor acquit any one that is 
guilty.’ The regulations, growing out of our colonial legisla- 
tion, and the present law and practice of the Commonwealth 
affecting trial by jury, are stated. The principal part of the 
tract is occupied by an examination of the grounds of challenges 
to jurors and the method of determining them, known to our law 
We believe Judge Thacher was led to this inquiry in the dis- 
charge of his judicial duties. A question was made before him, 
sometime ago, whether challenges were determinable in Mas- 
sachusetts by triers, and decided in the affirmative. We hav 
already examined this subject in ancther part of this number 
but we cannot forbear introducing it once more to the reader by 
the following extract from Judge Thacher’s ‘ Observations.’ 
‘Although the causes of challenge at common law hav: 

always been recognised by the courts of this commonwealth, it 
is not known, that the remedy, by the appointment of triers, has 
been adopted in practice. It might sometimes be desirable for 
the ends of justice, that the court should exercise that power 
It belongs to the judge to use both his wisdom and diligence to 
secure to parties a fairtrial. In ordinary cases, this is attended 
with little difficulty; but in times of party excitement, growing 
out of political or religious controversy, affecting the community 
generally, or acting directly on a suit pending, it is not always 
easy to select an impartial jury. <A party may not, under such 
circumstances, feel confidence in the impartiality of the judge, 
however he may be disposed, in general, to confide in his learn- 
ing and integrity. Sometimes the judge may have already pro- 
nounced an opinion on the ground of a challenge; and it might 
be for his satisfaction, and for the benefit of the public justice, 
to call to his aid individuals distinguished for learning and integ- 
rity, and enjoying the public confidence. This was the situation 
of the court in the trial of the case of the Coinmonwealih vs. 
Ebenezer Clough, for Embracery, in the Municipal Court of the 
City of Boston, at the October term, A. D. 1833, in which case 
triers were appointed, upon motion of the defendant’s counsel, 
to settle a challenge for the favor, to the first juror called, on 
the ground of supposed bias growing out of the oaths and obli- 
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gations which he had taken upon him as a mason.’ The court 
was not aware, that this right had ever been claimed and denied, 
although no instance was recollected in which it had been prac- 
tised. But no objection was made to the motion by the attorney 
of the Commonwealth. The precedent in that case is not con- 
sidered, however, as binding on the court in future. No judge 
feels himself bound by an opinion suddenly expressed at Nisi 
Prius, But it was not a subtle invention got up for the par- 
ticular case; for nothing is better defined or more usual in 
practice at common law, than the appointment of triers, to settle 
a challenge to the array or to the polls. But if any importance 
is attached to that precedent, the judge is desirous to be under- 
stood, that, from subsequent inquiry and reflection, he is not 
satisfied, that the appointment of triers in that case, was agree- 
able to the course of proceeding, in criminal trials, within this 
Commonwealth. In the absence of any authority, sanctioned 
by the supreme tribunal, it would have been more proper for 
the court, according to its usual practice of settling all questions 
which arise in a trial, to have heard the witnesses, and to have 
decided on the challenge, leaving to the defendant, to seek his 
remedy by appeal, if the proceeding was in any wise erroneous, 
or if it had subjected him to any wrong.’ 

Our only comment upon this paragraph will be in the words 
of a great man, that, next in elevation to the discovery of truth 
is the confession of error. 


A Practical Treatise on the Law of Partnership By John 
Collyer, of Lincoln's Inn, Esq., Barrister at Law; with 
Notes of American Cases. By Wittarp PatLuirs and Epwarp 


9 
4 


Picxerina. Springfield. G. & C. Merriam. 1834. 8vo. pp. 
This is the best treatise, which we have, on the Law of Part- 
nerships. It is full and systematic. All the cases are scientifically 
arranged under the principles which they respectively illustrate, 
and the whole subject is treated with a fine spirit of analysis. A 
good illustration of this may be found in the definition given of a 


partnership and in the examination of the several points into 
which it may be resolved. Mr. Collyer’s definition is as follows: 


' This trial was very ably reported by B. F. Hallett, Esq., who was 
Counsel for the Defendant, and was published in a pamphlet by Beals, 
Homer & Co., Boston, 1833. 
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“Partnership, as between the parties themselves is a voluntary 
contract between two or more persons for joining together their 
money, goods, labor and skill, or any or all of them, under an 
understanding that there shall be a communion of profit between 
them, and for the purpose of carrying on a legal trade, business 
or adventure.’ Mr. Collyer then proceeds to take his definition 
apart, as it were, and to examine all the elements of which it is 
composed. First, the contract must be voluntary; therefore no 
stranger can be introduced into a firm as partner without the con- 
currence of the whole firm. After the statement of the cases 
under this head the author says the next question, which arises 
under the definition, is what number of persons may be partners 
and, after that, what persons may be partners. These being 
despatched, he considers the doctrine that partners must’ join 
together their money, goods, labor, or skill for the purposes of 
trade ; next, that to constitute a partnership between the parties 
themselves there must be a communion of profit between them, 
the interest in which must be mutual, that is, each person must 
have a specific interest in the profits as a principal trader. Lastly, 
in order to complete the contract of partnership, it must be 
formed for the purpose of some lawful trade, business or adven- 
ture. The illustration and expansion of this definition is the 
subject of the first chapter. 

The work is divided into five books. The first relates to the 
constitution of the contract of partnership; the second to the 
rights of partners inter se; the third to the relative rights of 
partners and third person ; the fourth to the bankruptcy of part- 
ners; and the fifth to particular partnerships. Each book is 
divided into two or more chapters. In the present edition, the 
bankruptcy cases, which occur in the fourth book are omitted, 
the general doctrines on the subject being, however, retained, 
and the cases referred to instead of being stated. The fifth 
book has three chapters ; on joint stock companies in general, on 
partners in mines, and on part-owners of ships, generally. The 
chapter on joint stock companies commences with an extract 
from Dr. Channing’s celebrated essay on the disposition which 
now prevails to form associations. 

The Notes of the American editors have collected the decided 
cases in our country relating to the law of partnership. 
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Reports of Cases argued and determined in the Supreme Court of 
Tennessee. By Georcr 8. Yercer, Reporter to the State. 3 
vols. Nashville. Hall & Heiskell, State Printers. 1832-3. 
Svo. 

Reports from the West, where, but a few years ago, was a wil- 
derness, occupied by Indians, and where the axe of the hardy 
backwoodsman has scarcely yet ceased to be heard, are a striking 
proof of the full growth and active operations of the country. 
There are many alive, whose memory runs back beyond the first 
settlement of Tennessee, who listened with interest to the story 
of the perils and labors of the early settlers, as it was slowly borne 
from their frontier towards the pleasant places they had left, and 
who now live to witness, on the site of the dense forest, a well- 
established government and the regular administration of law 
The short span of the life of man is the measure of time for this 
surprising growth. ‘ The little speck, scarce visible in the mass 
of the national interest, a small seminal principle, rather than a 
formed body,’ when beheld but a few years ago, has now swelled 
into a state. The present volumes are the fruit and the sign of 
this political maturity. 

Besides these volumes we have two volumes of cases in the 
Superior Courts of Law and Equity and the Supreme Court of 
Errors and Appeals for the State of Tennessee, by John Overton, 
one of the judges of these courts. These volumes contain cases 
from 1791 to 1817, during a portion of which time General Jack- 
son held a seat on the bench. The only signs, which we have 
observed, of his belonging to the court — besides the appearance 
of his name in the list of judges published at the beginning of the 
volume — are a bill of exceptions taken to a charge delivered by 
him, and a notice of his resignation, upon the acceptance of the 
appointment of major-general of the militia. We also have one 
volume containing cases between 1811 and 1814 in the Supreme 
Court of Error and Appeals; and in the Federal Court for the 
District of West Tennessee, by William Wilcox Cooke; and 
three volumes (cited as 3, 4 and 5 Hayw.) of cases from 1816 to 
1818 in the Court of Error ‘and Appeals, by John Haywood, one 
of the judges of this court. Mr. Haywood is the author of two 
volumes of cases in the courts of North Carolina, which are cited 
as 1 and 2 Haywood. Some of these were decided before the 
admission of Tennessee into the Union, and while it was still a 
part of the territory of North Carolina. 
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The present volumes embrace cases decided in the Supreme 
Court from December, 1818, to August, 1832. The Rules of 
Practice for the Chancery Courts are prefixed to the first volume. 
It is the necessary consequence of our division into states — each 
having a separate jurisprudence, adapted to its own wants and 
moulded by its own courts —that a large portion of the decisions 
in one state will have so strong a local character, as to be of little 
value over its own borders. This is particularly the case with the 
Western States, as regards the Middle and Eastern. The titles 
to land, the subject-matters of contract and the usages of trade, 
are so widely variant in the two districts, that judicial decisions 
of either in many particulars wiil afford a very slender light to 
the other. It is, however, reasonable to suppose that the juridical 
experience of the older states may be more often found to be of 
use to our brethren of the West than theirs can possibly be to us: 
Some time must elapse before they will be able to turn the stream 
back upon its fountain. These hints are thrown out as an 
apology for the expression of an opinion that the value of Mr. 
Yerger’s Reports will be, probably, confined to the Western 
States. They will be interesting to all who are curious in the 
jurisprudence of the whole country; but can scarcely be brought, 
with much weight, into the discussion of any question with us. 
The means fur conducting legal research in Tennessee must 


t 


necessarily be limited, from the want of libraries, though, we 


b 
have reason to suppose, from the character of the arguments of 


counsel reported by Mr. Yerger,—among which it will not be 


| g g 
deemed invidious to distinguish his own, — and from the opinions 
of the court, that the proper spirit and ability are not wanting. 

The following testimony of Judge Peck to the merits of plead- 
ing is explicit. ‘The science of good pleading should be culti- 
vated by all who desire to excel in the profession. The design 
of it is to simplify and make clear the very point to be settled. 
It is the foundation on which every cause is to rest, and contains, 
within itselt, the soundest Iogic. From the black lettered age to 
the present period, the most admired of our juridical writers have 
recommended to the student a close attention to special pleading. 
If I may be permitted the comparison it is, in our profession, 
what lines and angles are to geometry ; and either, we must call 
ourselves back to this main point from which we are departing, 
or lose sight of law asa science.’ (Roberts v. Stewart, 1 Yerg. 
393.) It may be said, perhaps, with considerable truth of him, 
who has attained to a love of pleading, that he has already given 
evidence of proficiency in the law, as Quintilian said of the lover 
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of the works of the great Roman orator — Ille se profecisse sciat, 
cui Cicero valde placebit. 

In the first two volumes the arguments of counsel are not re- 
ported. Many of them are, however, given in the third volume, 
and are highly creditable to their authors and to the reporter. 
We were amused by the following language in the case of New- 
man v. Carroll, (3 Yerg. 22,) which was a bill in equity for the 
specific performance of a contract for land. ‘ Doctor Newman 
argued the case in person, for himself.’ The opinions of the court 
seem prepared with fidelity, and show acuteness and familiarity 
with the principles of law. To deep learning they can lay no 
claim. p 

Mr. Yerger’s labors as reporter do him credit. His abstracts 
— the most difficult part of a reporter’s duty — present the points 
clearly and succinctly, and show that he was master of the cases 
in his volumes. With his Index we are not so well pleased. Its 
arrangement has seemed to us defective. We hope, when he 
publishes his next volume, that he will give this some additional 
attention. We hope, also, that he will not allow so many errors 
of the press to escape again. The vulgar error in the following 
sentence undoubtedly belongs to the printer. ‘If he could not 
give evidence so as to affect the prisoner’s life, can he gravely 


set and draw deductions from cyidence,’ &« 1 Yerg. 221. 


The Pr clice in Civil Actions and Proceedi gs at Law. in Mas- 
sachusetts. By Samvet Howse, late Judge of the Court of 
Common Pleas. Edited by Ricnarp §S. Fay and Jonarnan 
Cuarman, Counsellors at Law. Boston Hilliard, Gray, & 
Company. 1834. 8vo. pp. 599. 

We salute this work with melancholy feelings. It is the sad 
remembrancer of the premature extinction of two bright lights of 
the law. The basis of it is stated by the editors to be a series of 
lectures, prepared by the late Judge Howe, and delivered to the 
students composing his law school at Northampton. These, 
being left in an unfinished state by their author at his death, were 
put into the hands of the late Professor Ashmun, who had been 
associated with Judge Howe in instruction, to be prepared for 
the press. It is well known that the illness, which made the 
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latter part of Professor Ashmun’s life ‘one long disease,’ pre- 
vented him from applying himself seriously to the present work, 
and we have reason to believe that before his death he had aban- 
doned all thought of preparing it for the press; finding Judge 
Howe’s outlines so meagre, that the necessary filling-up would 
constitute a large portion of the proposed publication, requiring 
more labor than he was able to bestow upon it. Still the work 
was the subject of his study, and undoubtedly was materially im- 
proved by the attention which he bestowed upon it. We fancy 
that we can point out a few pages, bearing the indubitable im- 
print of his clear, discriminating and learned mind. ‘The present 
volume is, therefore, a memorial of these gifted men, arrested in 
the midst of their labors of doing good —the one as a minister 
of the law on the bench, and both as loved and respected in- 
structers of the science which they adorned — by the impartial 
arm of that dread potentate, who regards alike the humbie shed 
of the poor man and the palaces of the great. The memory of 
both is still affectionately cherished by the pupils whom they 
taught, and honorably regarded by that circle of the public to 
whom they became known. 

To students and the younger part of the profession this work 
will be very acceptable. And the older members, though enur- 
ed by the business of their lives to the forms and points of prac- 
tice, will, nevertheless, find it, not unfrequently, a useful assist- 
ant, since the memory is often treacherous, and no man’s ex- 
perience is so universal, as not sometimes to meet cases, such 
as he has never before handled. As a first attempt to settle 
our practice —to present it in an intelligible and systematic 
shape — to consolidate, as it were, and arrange the numerous 
regulations scattered up and down our statute book, interlacing 
and illustrating them by the decisions in our reports, and by the 
unrecorded customs and habits of the profession and of the 
courts — it is to be regarded with especial favor. That it should 
be free from errors could not reasonably be expected. .Vihil 
sumul inventum est el perfe lum. 

Having premised thus much, we shall take the liberty of 
friends to point out such errors and omissions as we have met 
in the perusal of a considerable portion of the work at diflerent 
intervals since its publication — subjoining some slight correc- 
tions of our own. We have not had time to bestow upon it 
the critical attention which we wished. Several questionable 
things, which we have met, we shall not notice, as we were 
unable fully to examine them. 
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It may seem superfluous to add that associated with such 
names, as is the present work, we enter upon our task with 
diffidence and respect— aiming however to observe that just 
impartiality, which is ‘ without favor or affection.’ 

‘ An officer when he has once arrested, must, at his peril, 
retain the defendant. It is presumed, however, that in both 
cases, were the officer overcome by actual force, he would be 
liable to nominal damages only.’ (p. 151.) 

It is stated afterwards that ‘the officer is bound to keep, as 
well as arrest the defendant’ (p. 181,) and, ‘ as the officer, after 
he has arrested, must, at his peril, keep the defendant, he is 
not obliged to incur the risk of an escape, or a rescue, by 


waiting for, or going with, the defendant to obtain the requisite . 
securities.’ (p. 187.) It is also stated on the same page with the 


above presumed opinion that ‘ a return that the defendant cannot 
be arrested, or that the precept cannot be served, for resistance, 
can never be justified, inasmuch as the officer in the execution of 
such process may command the posse comitatus.’ p. 151.) 

It will be evident that the above language is not carefully ex- 
pressed, even if the presumed opinion of the author or his editors 
be correct. This seems, however, to be most questionable. A 
distinction existed at the common law between a rescue on mesne 
process and on execution. In the former the sheriff was excused. 
for it was said he was not bound to raise the posse comitatus in 
order to enforce the writ, and so had no means at hand to pre- 
vent the accident without any default upon his part in neglecting 
to provide them. Whereas if the party is in custody on execu- 
tion, a rescue, except through the act of God or of the public 
enemies, was no excuse, because the officer was bound to take 
the posse along with him in order to assist at the execution. (See 
Ham. N. P. cap. 2. $5. pl. 9. May v. Proby, Cro. Jac. 419.) 
We have not room — even if the occasion seemed to require it — 
to pursue this point further. 


On p. 152 it is said ‘ an officer, generally known as such, is 


not bound to show his writ, before he serves it. A especial 
deputy, however, and perhaps a newly appointed officer, also 
ought to show the writ before executing it.’ The indistinctness 
of the above rule—as manifested by the italicised phrases — 


suggests to us that the author or editors must have forgotten that 
the phrase known officers has a definite, if not technical, meaning 
in England ; viz. the sheriff and his general bailiffs, who are 
supposed to be well known to all within his bailiwick. (See 
Ham. N. P. cap. 1. § 1 pl. 3.) The rule on the subject is properly 
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expressed in Bacon’s Abridgment, referred to in the note of 
Howe's Practice. ‘A sworn and known officer, be he sheriff, 
under sheriff, bailiff or serjeant, need not show his warrant or 
writ when he cometh to serve it upon any man’s person or goods, 
although the party demandeth; but a special bailiff must show 
his warrant, if the party demands, otherwise he need not obey 
it.’ (Bac. Ab. Sheriff N. 1.) This rule, thus stated, with the 
explanation which we have given, is free from those loopholes to 
questions and doubts, which appear above. It would seem that, 
according to the meaning of the words known officers, it is a 
matter of entire indifference, whether- the officer is newly 
appointed or not, provided he be a general, and not a special 
bailiff. We should add, however, that Lord Kenyon in Hall v. 
Roche, (8 T. R. 188) threw a doubt over the distinction taken 
between general and special bailiffs, showing a disposition to 
hold that all bailiffs should show their warrants, if demanded.’ 

On p. 155 it is said ‘the practice of attaching the property of 
the defendant on mesne process and holding it to satisfy any 
judgment which the plaintiff might recover, was unknown at 
common law. In real actions, however, property might sometimes 
be distrained, in order to compel a party to appear in the suit.’ 
This is a mistake in supposing that the distringas to compel 
appearance was confined to real actions. The words of Chief 
Baron Gilbert in his work on Distresses, (p. 19) are, that this is 
the ‘last and great process in courts of judicature, to bring the 
defendant into court, and oblige him to appear in civil cases, 
in actions as well real, as personal.’ See also Bradby on Dis- 
tresses, 126 The same doctrine may be drawn from our own 
reports, (7 Mass. 128. 

On p. 157 it is said ‘a seizin of lands, for an instant, is not 
liable to attachm« 


it.’ Perhaps a more correct statement of the 
rule would have been that a seizin of lands, which is parted 
with by the same act or conveyance by which it is acquired, as 
where the party is a mere conduit or instrument, is not liable to 
attachment. It is clear if the party is absolutely seized for any 
portion of time, however short, and conveys his interest by a 
deed distinct from the conveyance to him, that the attachment 
made during the moment of his seizin would be good. But it 
would be otherwise if the land was im and out of the party by 
one act. See Holbrook v. Finney, 4 Mass. 569.) Possibly, it 
may be thought that the term ‘ seizin of lands for an instant,’ 
had acquired a settled meaning so as to supersede the necessity 
of any explanation like that we have given. All who read the 
present work, however, may not at once be aware of its meaning, 
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On p. 227 it is said ‘ if documénts, such as statutes, public or 
private — records of any courts, judgments foreign or domestic, 
verdicts, &c. be required in the course of a trial, the party 
needing them will procure the originals, if necessary, at their 
place of deposit, or copies where they are admissible, authenti- 
cated according to the laws of evidence, in the various cases.’ 
It seems strange that lawyers — so well aware, as all concerned 
in the preparation of the present work must have been, of the 
nature of public statutes, which require no proof and are pre- 
sumed to be present in the minds of all— should have expressed 
themselves as above. A private statute is proved by a copy 
examined with the original rol! An original record can 
never be produced except in the same court to which it belongs. 
If necessary in another court it is proved, by its tenor certified 
under a writ of certiorari, or by an exemplification or copy. 

On p. 211 it is said ‘ all motions should be in writing, and after 
having been made to the court, should be filed with the clerk.’ 
On a previous page, (p. 206.) it is said ‘at the time of calling 
an action it is usual to make those motions, which are not re- 
quired to be in writing and which are granted of course, such as 
to amend, to plead double.’ (See also p. 308.) ; 

On p. 256 it is said that the jury, ‘ after they have retired, are 
not allowed to speak with any person, except the officer who 
keeps them, and not with him until they have agreed upon their 
verdict.’ This inaccurate language, probably arose, from an im- 
pression that the duties of the officer and of the jury were 
reciprocal, and that the jury were bound to that conduct, for the 
observance of which the officer is sworn, as follows; ‘ he is to 
suffer no person to speak to them, nor to speak to them himself, 
unless tu ask them whether they are agreed.’ The jury, of course, 
often have occasion to speak to the officer, before they are 
agreed ; and indeed, to express to him their disagreement. 

In stating the statute of 1817, ch. 148, § 1, relating to the 
manner in which an assignee may become a party to a trustee 
process and in which the validity of the assignment may be 
tried, it is said, by the author or editors, that ‘ such assignee may 
so become a party, either by appearing voluntarily, and claiming 
to be so admitted, or by coming into court, upon being notified 
for that purpose, by a summons, which the court, upon the motion 
of either party, is authorized to issue to be servedand returned in 
such time and manner, as the court may think the circumstances 
of the case require,’ (p. 225-6.) As the words, which we have 
italicised, are not to be found in the statute, it is supposed that 
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the author or editors inferred from its general provisions that the 
issuing of the summons in question might proceed upon the 
motion of either party. An attentive examination of the words 
of the statute and also of its object shows that this is wrong. By 
the very words, itis required, in order to set things in motion, 
that the plaintiff ix the suit should object; besides, as has been 
remarked, in an exact and learned treatise, where this point is 
discussed, with which the editors of the present work must be 
familiar, ‘ the statute appears to have been made for the security 
of the attaching creditors, who alone can be injured by the dis- 
closure of a fraudulent assignment, and for whose benefit alone 
the subsequent proceedings are provided, if he shall object that 
the assignment ought not to have any effect to defeat his attach- 
ment.’ (See Cushing’s ‘Trustee Proc. 101.) 

On p. 244 it is said, ‘a challenge to the array, being an ex- 
ception to the whole panel, not for any defect in the jurors, but 
on account of some partiality or default, in the sheriff or other 
officer, who arrayed the panel, cannot be made, in our practice, 
as the manner of drawing and empanneling juries with us is 
entirely different from that at common law, and, as we have seen 
altogether independent of any influence from the sheriff.’ It 
does not seem clear to us that a challenge to the array cannot be 
made in our practice. The power of the sheriff, over the array 
in New York, does not differ materially from the same with us. 
And yet in the practice of that state challenges to the array are 
recognized. There is a provision of the Revised Statutes on 
this subject, which we take to be an affirmance of the common 
law, and, therefore, valid in Massachusetts, viz. that it shall be 
good cause of challenge to the array, if it be alleged in the 
challenge and satisfactorily shown, that some of the jurors drawn 
by the clerk, were not suinmoned, and that such omission was 
intentional. It has likewise been decided by the courts in New 
York that a challenge lies to the array for any partiality or de- 
fault in the clerk in selecting and arranging the jury. (9 Johns. 
Rep. 280; 1. Cowen Rep. 432. See 1 Paine & Duer’s Practice, 
515.) As where the clerk drew seventy-two names out of a box 
and put them in a list and then designated thirty-six names so 
drawn to be a panel for the circuit and the other thirty-six a 
panel for the court of common pleas. In practice, a challenge 
to the array can very rarely happen ; but it seems to be a privilege, 
not entirely superseded by the difference between our manner of 
drawing and empanneling juries and that at common law. 

On p. 247 it is said that ‘all challenges to the polls for favor 
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are tried by triers, under oath.’ This is undoubtedly the com- 
mon law, but not the law and practice of Massachusetts. The 
editors were probably led into this mistake by a decision in one 
of our courts, which is no longer adhered to by the deciding 
judge himself. We have examined this subject in another part 
of this number, to which we refer the reader; as also, to Judge 
Thacher’s tract on juries. 

On p. 256 it is said ‘ after the verdict is received, the jury may 
be polled at the request of the party against whom it is, that is, 
the jury may be asked individually, whether they agree to the 
verdict, as it is read, and thereon either juror may disagree thereto.’ 
This is undoubtedly the law of England and of New York ; but 
it has been expressly decided by the Supreme Court of Massa- 
chusetts, after a learned argument, in a capital trial, that it is 
not the law of our commonwealth. Commonwealth vy. Roby. 
Jan. 1832. Suffolk. 

‘Justices of the peace have original jurisdiction in all personal 
actions, where the sum demanded does not exceed twenty 
dollars.’ (p. 309.) ‘lhe important limitation, to cases wherein 
the title of real estate is not in question, is not here expressed ; 
though it is noticed in another part of the work. (p. 27.) 

‘If an indictment, or a declaration upon a statute, do not 
conclude contra formam &c., judgment may be arrested.’ (p. 
535.) We believe that the Supreme Court of Massachusetts 
decided, a short time before the appearance of the present book, 
not to arrest a judgment on a declaration upon a statute which 
did not conclude with the above words. Reed vy. Inhabitants 
of Northfield. This case is not yet reported. 

‘The delivery of seizin to the creditor must be made ina 
reasonable time after the levy. In one case, where it was de- 
layed for a month, the court held the levy void.’ (p. 287.) It 
would have been more correct, perhaps, to have said that they 
held the levy avoided by the intermediate conveyance of the 
judgment debtor. It was not the positive lapse of time that 
vitiated the levy, but that and the intermediate conveyance. 
( Waterhouse v. Waite, 11 Mass. 210.) 

‘ The defendant will not be permitted to plead two or more 
pleas, which are repugnant and inconsistent.’ (p. 429.) Asa 
comment upon this we will simply quote from Mr. Gould’s ad- 
mirable Treatise on Pleading, (p. 434.) ‘ At this day it ap- 
pears to be generally understood as a sound rule, that mere in- 
consistency, between two or more pleas in bar, is no objection to 
their being pleaded together. A rule which would appear to 
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follow of course from one before laid dowh, viz. that each of 
several pleas, thus pleaded together, is to be considered as w- 
dependent of all the others, and to operate as if pleaded alone.’ 

‘No case is known where an amendment to a plea in abate- 
ment was ever allowed, and it is expressly decided in Trinden v. 
Durant, notwithstanding the statutes of New York authorized 
the count [court] to amend any process pleading &c. either in 
form or substance.’ (p. 381.) We are not told what was expressly 
decided by the court, — unless the reader can find it in the above 
sentence. 

‘Upon the return of the writ of error, the judge is called upon 
to confess or deny hisseal. If he confess it, the bill of excep- 
tions and all the proceedings are entered upon the record, — the 
party assigns his errors — and the court proceed to determine 
the question. (p. 451. It is believed that there is no assignment 
of errors, when there is a bill of exceptions, other than what 
is contained in the exceptions. ‘These are tantamount to an 
assignment of errors. ‘The practice on writs of error, probably, 
misled the writer. 

‘A writ of error is an original writ, in the nature of a com- 
mission to the judges of the court, from which it issues, authoriz- 
ing and requiring them to examine the grounds, upon which a 
judgment either in their own, or an inferior court was given, &c.’ 
(p. 460.) 

Mr. Tidd, in his authoritative work, says, that it is ‘ in nature of 
a commission to the judges of the court, from which it issues, or 
a superior court.’ {Tidd’s Prac. 1051. See also 2 Paine and 
Duer, 439.) 

‘In England the attornies in the common law courts, and 
solicitors in equity, manage the commencement and preparation 
of suits and conduct them in all that portion which is done out of 
court, or on the record; while the barristers, serjeant, and counsel 
are employed in conducting the oral business in court, making 
motions and arguing causes.’ (p.31.) Here is a mistake as to 
the duties of the different classes of the profession in England. 
Mr. Woodeson states, in his Elements of Jurisprudence, (p. 186,) 
that ‘ the science of settling in due order, and-for the best advan- 
tage of the client, the several pleadings of a plaintiff or defend- 
ant, which are put upon record before trial, belongs to special 
pleaders, who have the conduct of actions at law, before they come 
to public hearing. Also, corresponding to the formalists in the 
common law, there are others, who prepare bills, answers, ex- 
ceptions, pleas, demurrers in courts of equity. It should be un- 
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derstood that these are all of the standing of barristers. The 
province of attorneys is distinct and of a lower character. The 
reader, interested in the different functions of the profession in 
England, which are so imperfectly sketched in the present work, 
is referred in addition to Woodeson’s Elements —a small work, 
different from the Systematic View, which is cited as Lectures, 
&c.—to the 2nd vol. of Mr. Chitty’s work on Practice. 

On p. 397 it is said ‘where an indictment, and a civil action, 
for the same cause, are pending at the same term, it is usual to 
continue one of them.’ ‘This is an instance in which a somewhat 
complicated question is dismissed, without opening at all the diffi- 
culties by which it is surrounded. We have not time to go into 
the subject; and can only barely hint at the points, which might 
arise from the commencement of a civil action before or during 
the pendency of an indictment for the same cause. By the old 
common law, the civil right to sue for the injury a party has 
received in a case of felony was supposed to be merged by the 
criminal offence. Blackstone says, in a somewhat unsatisfactory 
style, that in gross and atrocious injuries the private wrong is 
swallowed up in the public and that we seldom hear of satisfac- 
tion to the individual. (4 Black. Com. 6.) It seems to be now 
considered, however, that the civil remedy is only suspended till the 
result of the indictment, in cases of felony. In this state of the law, 
a question might arise, whether a civil action could be commenced 
till the prosecution of the felony was over; and also what would 
be the precedence, as between a civil action and an indictment for 
a misdemeanor — an important distinction being taken between 
misdemeanors and felonies in these cases. Though, when we con- 
sider the precedence assigned to the government in bringing on 
their causes, it would seem as if but little ground for question 
remained — notwithstanding the case of Commonwealth v. Bliss, 
(1 Mass. R. 32.) cited in the present work, which we think was 
virtually overruled, by that of Commonwealth v. Elliott, (2 Mass. 
372,) which the author and editors have not noticed. Some of 
the principles which govern this subject are discussed by Parker 
C. J. in Boardman vy. Gore. (13 Mass. 338.) 

On page 71 it is said ‘if a feme sole plaintiff or defendant 
marry, after judgment and before execution, there must be a scire 
facias to execute the judgment.’ This is true, if the judgment 
is to be executed against the husband and wife. But not if 
against the wife alone; since there is no occasion to sue a scire 
fac. unless it be to charge some other person on the record, who 
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was not a party to it, (Cooper v. Hunchin, 4 East, 522.) See also 
3M. & S. 557. 

‘It has not been expressly decided, in our state, whether money 
in the possession of the defendant can be attached. It was 
formerly doubted in England, whether it could be taken on ex- 
ecution ; but it seems to be now settled that it may be.’ (p. 160.) 
A great authority has regarded it otherwise. His words, ona 
highly interesting occasion were, as follows.- ‘Stock in the 
public funds —debts due in any manner of way —nay, bank 
notes, and even money are alike protected. So absurd are our 
rules in this respect, that if I have borrowed a thousand pounds, 
and the creditor has obtained judgment, the sheriff's officer 
appointed to levy upon my personality may come into my room 
and take a table or a desk ; but, if he sees the identical thousand 
pounds lying there, he must leave it — he touches it at his peril ; 
“‘ For this quaint reason,” says Lord Mansfield, ‘“‘ because money 
cannot be sold, and you are required by the writ to take your 
debt out of the produce of goods sold.” It is true that great 
judge leaned to a contrary construction of the creditor’s powers 
and might have somewhat irregularly: introduced it. But Lord 
Ellenborough afierwards denounced such attempts as perilous 
innovations on the fundamental principles of our jurisprudence; 
and the law is now settled on this point.’ Brougham’s Speech on 
the Amendment of the Law, Feb 7, 1828. Hansard’s Parl. Deb. 
New Series vol. 18, p. 235. 

On p. 301 some confusion is caused by a misapplication of the 
cases Jones v. Foster and Morse ¢. Hodson. Opinions are attribu- 
ted to the court in these cases, which are not to be found in the 
reports. We mention this — without stopping to correct the error, 
— in order to put the reader on his guard. 

Some confusion is also caused by the manner in which the 
case of Minor v. Mechanics’ Bank is referred to. (p. 371.) It is 
said that ‘ the proceedings in the Circuit Court, as to entering a 
nolle prosequi against one defendant, passed in the court below, 
without objection.’ In fact, the proceedings alluded to were in 
the Circuit Court, where the case originally arose and was after- 
wards carried up to the Supreme Court of the United States. 

Again, on p. 377, we found ourselves entirely at fault till we 
referred to the report cited. In stating the opinion of the court 
on a question whether, where the writ, when served, contained 
good counts sufficient to support the judgment, the presumption 
was that it was rendered on those counts, it is said that ‘ the 
burden of proof lay on the defendant to show that nothing was 
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added in consequence of the new counts.’ It should have been 
— ‘that nothing was added to the amount of the judgment, in 
consequence of filing the new counts.’ (Willis v. Crooker, 1 
Pick. 206.) The insertion of the above words gives a meaning 
to the sentence which it had not before. 

Besides the inaccuracies, which we have pointed out above, 
we should also notice some omissions, which affect the character 
of the work for completeness, — as a full treatise on ‘ the Practice 
in Civil Actions and Proceedings at Law, in Massachusetts,’— 
the words of the title-page. The practice in cases of naturaliza- 
tion and divorce is not to be found. Several statutes, not unim- 
portant guides in proceedings at law, are not noticed. For in- 
stance, the stat. 1797, cap. 50, as to suits against defendants out 
of the state, is only partially noticed, so far as it relates to con- 
tinuances ; whereas its provisions should have been introduced 
at length in the chapter on the service of writs. The statute 
1783, cap. 37, which appoints the proceedings, where grantors 
refuse to acknowledge their deeds, is not noticed. The statute 
1823, cap. 118, which makes provision for the service of writs 
and setting off judgments, where suits are brought against inhab- 
itants of this Commonwealth by persons not inhabitants thereof, 
&c. is not noticed in the chapter on the service of writs. 

But there are instances of more serious omissions, as we view 
the matter. If an author simply refers to a statute, without 
attempting to digest it, we have nothing but our own negligence 
to blame, if we do not learn all its material provisions ; but when 
he professes to digest it, we have a right to lean upon him. The 
strictness, required by old Chaucer, should not be relaxed in this 
case ; 

Who so shall telle a Tale after a man 

He moste reherse, as neigh as ever he can, 
Everich word, if it be in his charge, 

All speke he never so rudely and so large ; 
Or elles he moste tellen his Tale untrewe, 

Or feinen thinges, or finden wordes newe 


The omission of any requisition or qualification imposed, or of 


any power conferred in the statute, will be liable to mislead us. 
At any rate, it will materially injure the value of the work, as a 
manual of practice ; as it will not supersede the necessity of con- 
sulting the statute book. We cannot resort to it as a place where 
to find the whole truth. An instance of an omission of this kind 
is on page 541, where the provisions of the stat. 1817, cap. 146, 
relating to the surrender by bail of their principal, are given. It 
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is said that ‘ fifteen days notice of the surrender must be given 
to the plaintiff or his attorney,’ in order to discharge the bail — 
no mention being made of the important requisition of the statute, 
that the notice should be in writing and should state the time when 
and the place where the principal has been committed. On page 
17, when treating of the jurisdiction of courts, it is said that ‘the 
Supreme Judicial Court, &c. has power to grant leave to execu- 
tors, administrators and guardians to sell real estate for the pay- 
ment of debts and charges of administration, where it will be for 
the benefit of all concerned,’ and the stat. 1783, cap. 32, is cited. 
By reference to this it appears that power is given to grant leave 
to sell for the payment of debts, &c. and of legacies bequeathed 
by the last will and testament of the deceased, and of other inci- 
dental charges. On page 253, where the practice as to calling 
and swearing witnesses is given, mention is made of the allow- 
ance to Quakers to affirm, instead of taking an oath. The statute 
of 1824, cap. 91, however, which extends this privilege to all 
persons, who shall declare themselves conscientiously scrupulous 
of taking an oath, is not noticed. 

Among other omissions, of no great consequence, are the fol- 
lowing: The first two rules of the Court of Common Pleas, 
which were passed at a different time from the main body, are 
not given, in the Appendix, where the rules of this court are 
copied; neither, in the calendar of courts, which is in the Appen- 
dix, is to be found the time of the Law Terms of the Common 
Pleas. The rule in Suffolk, as to when a party shall be holden 
to be ready for trial, is not stated where we find the rule which 
exists in all the other counties. (p. 393.) 

Some verbal inaccuracies may be found in the course of the 
work, which may seem of so little importance as not to deserve 
notice — but we give some instances, in order to draw the atten- 
tion of the editors to this point, when they shall be called upon 
for another edition. Thus, it is said on page 141 —‘If the 
plaintiff wish the person of the defendant to be arrested — that 
is, if he intend to use the writ as a capias, he must give such 
special direction, either on the writ or verbally to the officer.’ 
A direction given by letter or other writing would, of course, be 
sufficient. On p. 151 the phrase ‘by parol’ would have been 
well supplied by the word verbal. Also the same on page 398. 
The word ‘jury-box,’ which occurs on page 256, is generally 
applied with us to the box in which the names of the jurors are 
kept, and from which they are drawn, in the several towns, and 
not, as in England, and in the present work, to their seats in 
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court. On page 94 it is said, ‘ by stat. 1783, ch. 43, coroners, 
&c. are empowered to serve all writs and processes, &c. The 
statute says precepts —an unimportant variance, perhaps; but 
which should have been guarded against. We have been aston- 
ished at an inaccuracy of a different nature. In several instances 
we find the abbreviation et als. after the name of a plaintiff, as 
Osborn et als. v. Bank of U.S. (p. 37.) We have said, on a 
former occasion, that we could not see the propriety of this 
monstrous als. It cannot be an abbreviation of alios, for altos is 
the accusative case. We repeat again, if it be necessary, in 
citing a case, to indicate that there are more than two plaintiffs, 
— though we see no use whatever in it,—the words evidently 
should be et alii in ‘.atin, or and others in fair English. Another 
mistake, of a similar character, frequently occurs. It is the use 
of supra for infra, in the notes, where a reference is made to 
some succeeding page or chapter. 

In addition to the above, there is an occasional looseness of 
style, falling even into errors of grammar. Among the errors of 
the press — which are not very numerous —is one, with which 
we should be tempted to find considerable fault, if we had not 
slipped into it ourselves in our last number. It is the omission 
of the important particle, not. ‘Thus; ‘ where personal property, 
exempt by law from attachment, &c.;’ instead of not exempt 
(p. 65.) 

The rapid sale of this edition, and the revision of the Statutes 
of the Commonwealth, which will make the present references to 
the statutes, in a degree, useless, will probably render a new 
edition necessary in a short time. We hope the editors wil! then 
furnish us a List of Cases cited, and also of the Statutes, which 
are incorporated into its pages. No facility for making a ready 
reference to its contents, or, in short, for its practical use, should 
be withheld. It is, probably, only the younger part of the pro- 
fession who will read the work. Others will refer to it, as occa- 
sion directs them; and we need not add, how often a Jawyer is 
able to remember a case, which bears upon the point of his 
inquiry, when he could not call to mind the exact title under 
which it would fall, in the work or in the Index. 

From the criticisms we have presented, the reader will be able 
to estimate the degree of confidence to be reposed in the work. 
And the question will at once press upon his mind, as it has upon 
ours —to what extent are Judge Howe — whose name the book 
bears —and Professor Ashmun — who is announced in the pre- 

face, as a fellow-laborer with the present editors, before his 
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lamented death — responsible for its accuracy. It may be thought 
that their reputations are concerned in the answer to this ques- 
tion. At any rate, if, as we have reason to believe, more than 
half of the volume was written by the editors, it would seem 
proper in them to embrace a larger share of the responsibility 
than is, perhaps, implied in the character in which they have 
announced themselves on the title-page. It would ad‘ to our 
satisfaction, and probably to the authority of different portions of 
the work, if we knew how the labors of the different gentlemen 
were intermingled. Notwithstanding the additions made, and 
the changes which it has probably undergone, since it was left 
by Judge Howe, it is brought out as his work, as, in the quaint 
language of Sir Matthew Hale, the Argonauts’ ship was the same 
ship at the end of their voyage as it was at the beginning, though 
there remained little of the old materials but the chine and ribs. 

It may be thought trifling to notice, as we have done, so many 
minutie ; but a book of practice is especially made up of these, 
and unless they are accurate, even ad unguem, the work will lose 
much of its utility. The remarks, we have already made, will 
show the feelings with which we have prepared this notice. We 
have simply aimed to act up to our duty, as reviewers, doing 
‘nought in hate, but all in honor.’ In view of the singular fate 
which has attended the preparation of the work, we have felt our 
severity disarmed ; and have confined ourselves to a statement, 
in the plainest language, of the inaccuracies and omissions, which 


we had observed. And in conclusion we cannot forbear repeat- 

ing, that we think no slight service has been performed for the 
g, that thir | 

profession. So far as practice was concerned, they have hith- 


erto groped along in the dark, catching the glimmer of an occa- 


sional statute relating to the subject, or gradually, by long experi- 
ence, arriving at that strength of vision, when the darkness was 
as light. But the present editors have given us a path-way in 
which to walk, and a guide for our steps. We cannot add, that 
the blind have undertaken to lead the blind; but we do feel in- 
clined, — when we think of the number of names concerned in 
the work, and of the errors and omissions which have been no- 


ticed, —to distrust, for a moment, the time-worn and venerable 
proverb, that in the multitude of counsellors there is safety. 
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A Treatise on Insurance, by Wittarp Puatuirs. Vol. 2. Phila- 
delphia. Nicklin & Johnson. Boston. Hilliard, Gray, & Co. 


In the short preface to this volume, the author says: 

‘Some of the persons who have occasion to use this work 
would probably prefer a new edition of the whole, but it was 
supposed that to the larger number of those who already have the 
first volume in their hands, the work in the form now given to it 
would be more acceptable on account of the diminution of ex- 
pense. As the present volume contains a table of contents, index 
of subjects, and list of cases of this and the former one, it was 
supposed that the whole work, in its present form, would be per- 
fectly convenient for reference and consultation, for which pur- 
pose it will of course be much more used, than for that of being 
continuously read. The last six chapters, comprehending the 
subject of legal proceedings, are now given in precisely the same 
form in which they would have appeared in a new edition of the 
whole work. In writing the first part of this volume, which is 
occupied with the subjects of the former one, the plan has been 
not to repeat at length the doctrines and expositions to be found 
in the former volume. In stating the cases decided within the 
last ten years, the divisions and method adopted in the first vol- 
ume, have been strictly adhered to. Where the case relates to a 
doctrine already fully discussed in the first volume, the plan pro- 
posed was to state or allude to the doctrine in question very con- 
cisely, so as to make the case intelligible, the intention being to 
construct this part of the present volume in such manner that it 
might be read continuously without the trouble of recurring to 
the former one. Where the recent cases present new points, or 
bring in question former doctrines, the discussions and comments 
will be found to be occasionally more full. The first part of this 
volume was intended to be so written in reference to the former 
volume, that the student might be able to read and study the 
whole work in its present form, without perplexity or incon- 
venience. 

‘ At some future time, when the new cases shall have accumu- 
lated sufficiently to require a new edition, it is intended to incor- 
porate the materials of the first part of the present volume with 
those of the former one.’ 


On account of the relation in which the author of this volume 
stands to the Jurist, we shall abstain from giving any criticism or 
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opinion upon it. He proposed, in the preceding volume, to make 
a treatise on the entire subject of insurance, excepting the legal 
proceedings; which are included in the present one. Neither in 
the divisions.of the subject, the distribution and arrangement 
of the materials, or the analysis and statement of the cases or 
citation of authorities has he followed or copied other works. 
Chancellor Kent somewhere says in his Commentaries, that in 
relation to the American cases, the former volume was an original 
work; by which he may perhaps have meant that those cases had 
not before been wrought into any elementary treatise. In every 
other sense the work is as original in respect to the English as 
the American decisions 

Every lawyer is aware of the great difficulty of sifting the cireum- 
stances of a case submitted to his consideration, so as to present, 
simply, clearly and correctly, the material points. When these 
are raised, half of the labor of deciding difficult questions 
is accomplished, and, in others, the answer often follows of 
course. In disposing of a mass of cases on a subject, a writer 
on law has to go through a process somewhat similar to that 
which a lawyer must, to ascertain the real question, in a mass of 
facts stated by his client since in the early stages of an investi- 
gation of a subject, the same question will appear in very dif- 
ferent forms and.modes of expression in different cases, and 
again very different points or propositions will appear under the 
same form and mode of expression. ‘Thusa warranty against 
the risk of illegal trade, is often considered as a warranty, merely 
because that word is used, though it is merely an exception of a 
risk and has nothing of the character of a warranty. The in- 
quirer must, at the first step, distinguish whether the question is 
ove of an exception or one of a warranty. Unless the question is 
rightly settled the inquiry cannot end in any satisfactory result. 
Without saying any thing of Mr. Phillips’s success or failure in 
this respect, it is plain that he is not unmindful of the impor- 
tance of presenting questions simply and distinctly, and of Jabor- 
ing to strip them of superfluous and inapt phraseology, and con- 


siderations not directly pertinent, and to disentangle them, if 


possible, from the intricate net-work of immaterial facts and 
collateral doctrines and propositions, in which they are often im- 
plicated in the reported case. 

There are not wanting instances of law treatises of a flowing 
style, and measured periods, combined with condensation of 
sense and precision. Sir William Jones’s Treatise on Bail- 
ments affects even to be an elegant composition, and assumes a 
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classical air. A legal treatise written upon this plan, is certainly 
more likely to be acceptable to a reader who is satisfied to go 
through a book at his ease, speculatively and superficially. But 
it stands the chance of availing little to the honest student, and 
the practising lawyer. A merely specious mode of treating 
law titles is most excusable in public lectures, since to a great 
part of the hearers, or to the hasty reader, it is more pleasing to 
glide with facile rapidity over the surface. Such a work is likely 
to prove at the most, but a landscape in which the artist selects 
the most striking and agreeable objects, for the purpose of im- 
mediate effect ; but to one who intends to use the territory for 
productive purposes, an exact geological survey is more useful. 
Though an elementary writer on law, who intends his work as a 
manual for practitioners, as well as a text book, (and every text 
book ought to be so made as to serve as such a manual,) may 
occasionally go beyond the actual decisions, and follow doctrines 
in their application to questions not yet decided by the courts, 
yet how far he will do this must be a matter of careful discre- 
tion. If he is too ready to embark in speculations, he is very 
likely to deceive both himself and his hasty reader, with the 
notion of originality, and eventually to find that his readiness to 
give an opinion upon all questions 


, 


arose as much from not seeing 
as from seeing considerations, bearings, analogies and inferences. 
The author of this treatise has proposed, in the first place, to 
give the state of the jurisprudence upon the subject in hand, 
whether it rested on the writers, old or modern, or the decisions. 
Where the doctrine is familiar and the case is only an illustration 
of its application, as in the whole catalogue of cases of misrepre- 
sentation and concealment, and many of those in relation to 
warranties and abandonment, the shortest statement, giving all the 
material circumstances, is the best. In these instances a per- 
petual repetition of the general doctrine which was given in the 
outset, and which must be familiar to the reader who has any 
knowledge of the subject or lends the slightest attention, is quite 
superfluous, and tends merely to perplex and fatigue. 

Where conflicting decisions have been given upon a subject, 
which is the case in regard to many points in the law of in- 
surance no less than in other titles of law, the author, in 
some instances, states the opposite judgment and arguments 
without comment, as where the reasons assigned on one side 
or the other seemed to be conclusive; or where the discussion, 
if entered upon, must, in order to be at all satisfactory, neces- 
sarily have been drawn out to a great length; or where the 


1834.] Phillips on Insurance. 571 


investigation had not been carried by the authors or the courts 
beyond the mere rudiments and first impressions, and no land- 
marks had been set up. It is probably owing to the author’s 
mode of stating the authorities in these instances that some 
persons, by a hasty glance at a part of a page, here and there, 
have taken the impressions that the work, instead of being a 
treatise, as it professes to be, is merely a digest of cases. But 
any notion of this sort is probably not so prevalent or supported 
by such authority as to require to be corrected. The author has 
aimed at conciseness, and the avoiding of unnecessary introduc- 
tory and connecting phrases, and, above all, has eschewed that 
indiscriminating, general, sweeping, positive, ostentatious style, 
which is very imposing, and at the same time, very apt to 
mislead; but this does not necessarily imply timidity of 
opinion, or draw after it defect of discussion and comment. 
It may be very easy to quote and so it may be very easy to 
write; the facility will depend very much upon the manner in 
which a writer does one or the other. In the present treatise 
the author’s plan evidently is, as far as practicable, to per- 
mit the authors or judges, whose opinions are cited, to speak 
for themselves, and to give, not merely a general outline of 
their doctrine, but their precise qualifications, exceptions, and 
coloring; the force and positiveness, or hesitation and signs of 
lingering doubt with which they expressed their judgments. It 
is very easy, it is true, for a writer to let judges and authors 
speak for themselves, by quoting great masses of cases, or 
chapters, with all the amplifications and digressions and 
repetitions. But to make them, round the whole circle of juris- 
consults, modern and ancient, speak in their own language and 
at the same time to work up their judgments or expositions, 
into a continued discussion, without being diverted, or diverting 
the reader from the precise subject in question, but leading 
him directly either to his own conclusion, or that of the author, 
is not so easy a thing that any one has only to attempt it to be 
certain of accomplishing it. To say nothing of the author’s 
success or failure, for the reason already given, it will be only 
necessary to examine his treatise to see very plainly that the 
plan above described is that upon which he worked, a plan 
which by no means dispenses with labor and skill. 

The second volume of this work, presents a very large 
amount of jurisprudence on the subject of insurance during 
the ten years since the publication of the former one. Three 
hundred and sixty pages of this volume are devoted to the 








572 Notices of New Books. [Oct. 


same titles that occupy the five hundred and forty of which the 
former one consists. But the jurisprudence of this period does 
not, by any means, bear this proportion to that of anterior date, 
since the cases in this volume are stated more fully, and they 
will occupy much less space when incorporated with those of 
the preceding volume. But making a large allowance on 
this account, still a very copious influx of jurisprudence on 
this branch of the law is apparent. 

In some of the chapters in which fire or life policies occupy 
considerable space, as in representaiions and warranties, they 
are in the second volume, distinguished by separate sections, 
and to facilitate the consulting of the two volumes in respect 
to these policies, the index, under these heads is very full. 
The question naturally suggests itself whether the law of in- 
surance on lives and against fire, ought to be made the subjects 
of a distinct treatise, as it has been by Mr. Ellis. But the 
expediency of such a division is very questionable, since a vast 
proportion of the doctrines is applicable in common to all 
species of policies, and half or three quarters of separate 
complete treatises on the three species of policies would be 
mere repetitions of each other; since wherever there is any 
analogy or coincidence between them, as in the nature and 
construction of the contract, description of the parties, the 
insurable interest, description of the subject, representation 
and concealment, warranties, change of risk, and preliminary 
proof, adjustments, agencies, and legal proceedings, the doc- 
trines and decisions in respect to either are applicable to the 
others. 

The questions, what shall be considered a missing ship, and 
what facts must be disclosed in regard to the time of sailing, 
nave been much discussed in Massachusetts in the case of 
Greene and another v. The Merchants’ Ins. Co. 10 Pick. 402, 
2 Phil. Ins. 83. and by Judge Story in Alsop v. Mercantile 
Ins. Co. 2 Phil. Ins. 35. Another question of great practical 
importance, and not entirely free from difficulty, has also been 
considered in England, in Massachusetts, and by Judge Story 
in the Circuit Court of the United States, 2 Phil. Ins. p. 89 et. 
seq. namely whether a policy is valid that is made under an 
ignorance, both on the part of the assured and underwriters 
of material facts which ought to have been communicated by the 
master or other agent to the assured ; as where the vessel is 
wrecked and the master omits to inform his owner for the pur- 
pose of giving him an opportunity to insure. 
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It was laid down in the first volume of Mr. Phillips’ Treatise 
(p. 519) that a consignee, for purposes of sale, had not, merely 
as such, and without any special instructions, authority to insure, 
or, in other words, the consignment of property for sale does not, 
of course, carry with it authority to insure to the whole value for 
the benefit of the consignor. To give such authority, something 
more, as usage, former practice, or the like, must appear. This 
doctrine was stated in opposition to a dictum of Lord Mansfield 
repeated by some of the judges in the case of the insurance, by 
the commissioners, on the Dutch ships seized by order of the 
sritish government. This position is doubted in a case decided 
in New York. De Forest v. Fulton Ins. Co., 1 Hall’s R. 84. 
The court remarks that Mr. Phillips quotes no authorities for it. 
It is, however, apprehended that the position is correct notwith- 
standing, and that the authority, if necessary either way, is wanted 
for the opposite doctrine ; for the mere dictum en passant of Lord 
Mansfield and another judge or two, arguendo, and not to any 
point directly under adjudication, though entitled to great respect, 
scarcely amounts to what may be considered an authority. Nor 
does the decision in the case just referred to in New York supply 
such an authority, as it only goes to the position that a consignee 
for sale, may, by usage, have authority to insure. View the 
point in another application; have consignees for sale merely a 
right to charge the consignors with the premium of insurance on 
the whole value of the goods consigned, if they choose to make such 
an insurance merely for the benefit of the consignors, without 
any thing in the particular circumstances to show the expediency 
of insuring, or to confer an authority to insure. This doctrine 
would certainly be very broad and is by no means supported by 
the usual course of business; if it be not correct, then the one 
laid down by the author of this treatise is true. 

The recent decisions on the subject of seaworthiness will be 
found to present a number of striking points, and some entirely 
new ; that in the case of Warren v. Mass. Ins. Co., for instance, 
at page 113, in which it is held that a vessel with all its supply 
of water on deck, may be seaworthy, notwithstanding the requi- 
sition of the act of Congress that a certain quantity shall be 
stowed under deck. The question of seaworthiness in port, in 
relation to the risk’s attaching, in respect to which it was held in 
Taylor v. Lowell, 3 Mass. Rep. 331, that the risk did attach, 
though the hull of the vessel was not in a fit state to prosecute 
the voyage at the time of the cargo being put on board, has been 


again very much considered in the same state, in the Merchants’ 
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Ins. Co. v. Clapp, p. 107, in which the court adhere to their 
former decision. 

In the case of the Columbian Ins. Co. v. Catlett, 12 Wheat. 
383, 2 Phil. Ins. 314, and that of Lovering v. Mercantile Ins. 
Co., 2 Phil. Ins. 316, it is held that where a policy provides 
against abandonment until after a certain period from the time 
of receiving news of the loss, a declaration of abandonment or 
claim of a total loss before the expiration of the period, and sub- 
sequently adhered to until after its expiration, will be a valid 
continuing abandonment. 

We proposed to proceed to point out other prominent decisions 
included in this volume, but we perceive that it would lead us to 
notice some part of every chapter. It was indeed to be expected 
that in the wide spread practice of insurance and the present 
improved state of professional knowledge of the subject, many 
interesting questions would be skilfully raised and ably and 
learnedly discussed. But we have not room to pursue our notice 
further. 

The subject of legal proceedings on policies is very fully 
treated in this volume. The author does not profess to give an 
entire treatise on the jurisdiction, the pleadings, and the evidence. 
The doctrines of pleading and of evidence, as far as they might 
be applicable in actions on policies, with all the authorities, 
would fill a large volume. No reader would expect to find an 
entire treatise on these titles appended to a volume on insurance, 
and yet the consideration of them forms an appropriate part of 
such awork. ‘The only plan on which these topics can be treated 
in the work, therefore, is to embrace under them what is particu- 
larly applicable, or has been particularly decided, in actions on 


policies. 











INTELLIGENCE AND MISCELLANY. 


Legal Intelligence from England. Among the important 
bills, relating to legal matters, which have recently occupied 
the attention of parliament, are bills for the registration of 
births and marriages introduced by Mr. W. Brougham; forthe 
abolition of capital punishment, and for allowing counsel for 
prisoners to address the jury, by Mr. Ewart; for the abolition 
of the practice of hanging in chains by Mr. Ewart; for mitigat- 
ing the punishment in cases of arson, by Mr. Lloyd; for ren- 
dering uniform and regulating the execution of wills of real and 
personal property; for the abolition of imprisonment for debt, 
and otherwise altering the law of debtor and creditor, by the 
Attorney General, Sir John Campbell ; forthe abolition of arrest 
on mesne process for debts not exceeding £20 and not secured 
by writing &c. by Mr. Pollock. Most of these bills, it is said 
by the London Law Magazine of August, will pass, or have 
already passed the House of Commons; though their fate may 
be otherwise in the House of Lords. 

The report of the criminal law commissioners has been made 
and printed. It was extravagantly praised by Lord Brougham 
in the House of Lords. We have not yet seen it and cannot, 
therefore, give our readers any particular information relating 
to it. It appears that the commissioners have digested the whole 
of the criminal law, relating to theft, treating also of the law, 
relating to accessories before and after the fact; the distinction 
between felonies and misdemeanors; the discretionary nature 
of punishments; the age of offenders; incompetency of wit- 
nesses in consequence of previous convictions; constructive 
offences, &c. The editors of the London Law Magazine say 
that the whole report, including the specimen of the contem- 
plated codification of the criminal law, appears as common- 
place a composition as they ever remember to have read. 

Three new king’s counsel have been appointed; Mr. Thes- 
ger, Mr. William Erle, and Mr. D. Hill. 
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Mr. Preston, while engaged as counsel, in a case before the 
master of rolls, at the latter part of June, intimated his inten- 
tion to retire from practice. He observed that when he first 
began practising there were only ten conveyancers in London, 
that at the present time, he supposed there was at least three 
hundred — one hundred having been his pupils. Mr. Preston 
has practised for half a century. The written opinions given 
by him during thirty-three years practice, including those on 
titles, constitute one hundred and twenty-four vols. quarto, 
(M. S.) of about 450 pages each, on an average. Mr. Pres- 
ton’s first publication was, ‘an Elementary Treatise, by way of 
Essay, on the Quantity of Estates, §c;’ it appeared in 1791. 

Lord Brougham’s Judgment in Solarte v. Palmer, is the sub- 
ject of as much discussion in the English law periodicals as in 
the public newspapers. Our readers will remember the breach 
of privilege of which the Lord Chancellor complained, when 
severely and unjustifiably attacked on account of his judgment 
in this case. It was generally noticed by the press in this 
country. 

Professor Amos has retired from the professorship of Eng- 
lish law in London University, and Mr. Lumley, of the Oxford 
Circuit, has been appointed by the Council of the university 
in his place. The reason of his retirement does not appear. 
His pupils have held a meeting for the purpose of expressing 
the respect which they entertain for his worth and learning. 
They propose to procure a marble bust of their late professor, 
to be executed by some eminent artist, which will be placed in 
the university. 

We are happy to notice that the London Jurist will be revived 
onthe Ist of November. ‘The following are some of the topics 
which it is promised, will be frequent subjects of exposition 
and criticism; Legal Education — The Inns of Court — The 
Reforms of the Common Law —and of the Practice of the 
Court of Chancery — The numerous sections of Public and 
Private Rights affected by recent or projected Legislation — 
the Bench — the Bar —the Interest of the Legal Body and 
their peculiar Grievances. 

The Literary Gazette announces the publication of the 
trial of William Shakspeare for deer-stealing, from the original 
MSS. 

We extract the following opinion of a standard work from 
the Gentleman’s Magazine, for Sept. 

* April 23, 1807. Looked over Fearne’s Contingent Re- 
mainders, with a view to a case before me. The subtle and 
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exquisite discriminations here made on artificial distinctions, 
regarded as realand substantial differences in the nature of 
things form a fine subject for philosophical reflection.’ Diary 
of a Lover of Literature, by Thomas Green, Esq. 

The Law Magazine for August contains a long article, entitled 
‘Forensic Eloquence of America — Webster’s Speeches.’ It is 
made up of very full extracts from the collection, published in 
Boston, of Mr. Webster’s Speeches and Forensic Arguments. 
The facts in the Salem trials for the murder of Joseph White are 
detailed, and the principal part of Mr. W.’s argument, on those 
occasions, is extracted. Extracts are given from Mr. W.’s Dis- 
course delivered at Plymouth; his Eulogy on Adams and Jeffer- 
son; his argument before the Supreme Court of the United States 
in the Dartmouth College Case ; his speech in the House of 
Representatives on the cause of the Greeks; his reply to Col. 
Hayne, in the Senate; and his Lecture before the Boston Me- 
chanics’ Association. The tone of the article is complimentary. 
At its close are a few particulars as to Mr. W.’s life and personal 
character, furnished ‘ by a distinguished American friend to serve 
as notes for a memoir.’ ‘These are unworthy of the Law Maga- 
zine. Most of the facts of his life, which are given, are incor- 
rect; and the sketch of his character and personal appearance is 
ridiculous. Sentences like the fullowing occur. ‘In person he 
is strongly built, with a head set on his shoulders like that of a 
Hercules.’ —‘ He is dark, with jet. black hair, an immense fore- 
head, a large, lambent, deep-set eye, heavy, lowering brows, a 
mouth of a kind of sculptured strength, yet of great beauty, fault- 
less teeth, a form like an arch-devil, and a smile like an arch- 
angel.’ —‘ No man so felicitous at a compliment, no man so 
sracious and winning.’—‘ The women adore him.’ —‘ Never 
was a man so formed for universal popularity.’ The editors of 
so respectable a journal as the Law Magazine should not take up 
with the ‘ Notes ’ which a chance traveller, in no way connected 
with the law, chooses to furnish them. 


New Rules of Court, at Westminster. These Rules, which 
we noticed in our last number, are to be found in the London 
Law Magazine, vol. 11, p. 263; 2 Crompton & Mees. Reports, 
10; 4 Moore & Scott’s Rep. 130; and 5 Barn. & Adolphus 

49* 








~ 


578 Intelligence and Miscellany. { Oct. 


Rep. We presume they will be published in this country, by 
Messrs. Nicklin & Johnson, in their English Common Law Re- 
ports. The changes they effect are great. Several counts are 
no longer allowed, unless a distinct subject-matter of complaint 
is intended to be established in respect of each, nor several pleas, 
or avowries, or recognisances, unless a distinct ground of answer 
or defence is intended to be established in respect of each. 
Therefore, counts founded on one and the same principal matter 
of complaint, but varied in statement, description or circumstance 
only, are not to be allowed. ‘Two counts upon the same policy 
of insurance are not to be allowed. Counts upon a demise, and 
for use and occupation of the same land, for the same time, are 
not to be allowed. In the like actions for nonfeasance, several 
counts, for the same injury, varying the description of it, are not 
to be allowed. No formal defence shal] be required in a plea, 
and it shall commence as follows: ‘ The defendant by ——— his 
attorney [or “in person,” &c.] says that ———.’ No protesta- 
tion shall hereafter be made in any pleading; but either party 
shall be entitled to the same advantage in that or other actions, as 
if a protestation had been made. All special traverses, or tra- 
verses with an inducement of affirmative matter shall conclude to 
the country. In all actions of assumpsit, except on bills of ex- 
change and promissory notes, the plea of non-assumpsit shall 
operate only as a denial in fact of the express contract or promise 
alleged, or of the matters of fact from which the contract or pro- 
mise alleged may be implied by law. In debt on specialty or 
covenant, the plea of non est factum shall operate as a denial of 
the execution of the deed in point of fact only, and all other de- 
fences shall be specially pleaded, including matters which make 
the deed absolutely void, as well as those which make it voidable. 
The plea of nil debet shall not be allowed in any action. From 
the above some idea may be formed of the extent of the changes 


introduced. 


Revised Statutes of the Commonwealth of Massachusetts. Our 
readers are aware that Commissioners were appointed by the 
Governor of Massachusetts, under an order of the Senate and 
House of Representatives, more than two years since, to revise, 
consolidate and arrange the statutes of the Commonwealth. 
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These at first consisted of Hon. Charles Jackson, Hon. Asahel 
Stearns, and the late Professor Ashmun. Upon the death of the 
latter, Hon. John Pickering was appointed in his place. We 
understand that they have been actively engaged in their import- 
ant labors, and will be ready with the principal part, if not the 
whole, of their Report in the course of the present autumn. They 
have followed, in their plan, the Revised Statutes of New York. 
The whole work will be in four parts. 

The first part treats of ‘the internal administration of the 
government; of the jurisdiction of the Commonwealth and the 
statutes and legislative proceedings ;’ the second part treats of 
‘the acquisition, the enjoyment and the transmission of property, 
real and personal ; the domestic relations and other matters con- 
nected with private rights.’ The third part is ‘concerning courts 
and ministers of justice and proceedings in civil cases.’ The fourth 
part is ‘concerning crimes and punishments and proceedings in 
criminal cases.’ 

The Commissioners have undertaken to consolidate all the 
statutes and arrange them in appropriate titles, chapters and sec- 
tions; to supply omissions and defects that may be observed, and 
to render the whole concise, plain and intelligible ; besides in- 
corporating into their text some of those customs, which have 
received the sanction of our courts, though they are not known 
in the English common law, and depend for their validity upon 
oral tradition and the general consent of the community ; as for 
instance, the rule with us that the joint deed of a husband and 
his wife shall be effectual to convey her real estate. 

By a resolve of the last legislature, the president of the senate 
and the speaker of the house of representatives, with seven mem- 
bers of the senate and twelve of the house, compose a committee 
to sit in the recess of the general court, to examine the revised 
statules, when they shall be prepared by the commissioners. This 
committee will, probably, be called together before the next ses- 


sion of the legislature. 


Death of Mr. Justice Johnson. The Hon. William Johnson, 
of South Carolina, Associate Justice of the Supreme Court of the 
United States, died in Brooklyn, Long Island, August 4th. He 
had been laboring, for a long time, under an affection in his jaw, 
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which had recently increased to such a degree, as to render it 
necessary to take away the affected part. He submitted and 
underwent this very difficult surgical operation in the most heroic 
manner, without any aid from his surrounding friends, preferring 
to rely on his own fortitude to sustain him under it. The exer- 
tion thus used, it is supposed, excited his nerves to their utmost 
power, and when the operation. was safely over, a reaction took 
place and he died of exhaustion. 

Judge Johnson was placed upon the bench of the United States 
in 1804, by Mr. Jefferson. His opinions are learned, but some- 
what eccentric. He often differed from the majority of the court 
—always maintaining his ground with ability, though, it may be 
thought, with too little deference to the judgments of his brethren. 
It will not be unjust to say that he was not always a safe judge. 
Judge Johnson was the author of two forgotten quartos on the Life 
of Gen. Green. His successor on the bench has not yet been 
nominated. 


Chief Justice Mellen. By a provision of the constitution of 
Maine, judges are incapacitated from holding their office after 
they betome seventy years old. Chief Justice Mellen, having 
arrived at that age, has retired from the bench upon which he 
has presided with distinguished usefulness, for fourteen years, 
since the separation of Maine from Massachusetts. His opinions 
have been ably reported by Mr. Greenleaf. At a late meeting of 
the members of the Cumberland Bar, a committee was appointed 
to address a letter to him, expressive of the sentiments which 
were entertained by the members, on occasion of his retirement. 
To this the late Chief Justice returned the following answer: 


* Gentlemen — Your kind and respectful communication of 
yesterday has been received, and it demands my most grateful 
acknowledgments to the members of the Cumberland Bar, whom 
you represent, and to you personally, for the flattering terms in 
which their sentiments have been conveyed tome. It has been 
read with feeling more easily conceived than expressed. 

‘On any ordinary occasion such a token of regard and appro- 
bation would have excited highly pleasing emotions; but it is 
peculiarly dear and acceptable at this crisis, when the interest- 
ing connexion which for the last fourteen years has subsisted 
between the Cumberland Bar and myself, — and, indeed, the 
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Bar of Maine and myself, — has been so recently dissolved by 
the constitutional termination of my judicial life. 

‘ Even at the age of seventy, it is adapted, not only to awaken 
the liveliest gratitude, but to warm my heart and give to its 
pulsations much of the animation of youth. It is not strange, 
while enjoying the pleasure which your goodness and partiality 
have afforded me, if I do not pause to consider how much, I 
fear, you have overrated my humble labors during my official 
course. Yesterday that course was ended. 

‘At such an hour it is pleasant to enjoy the consciousness 
that I have faithfully endeavored to discharge the duties of the 
office acceptably —declining no labor or fatigue which those 
duties required. 

‘I feel conscious, also, that on all occasions I have. acted 
with integrity and directness of purpose, under the influence of 
a deep sense of responsibility to Him who seeth the heart and 
knoweth all things. Thus far, I trust the ermine of justice has 
not been soiled by any agency of mine. I have aimed at truth 
and legal correctness and carefully searched to find them; how 
far these endeavors have been successful, it is the province of 
others to decide. On this point it is a source of gratification 
to me to remember the harmony which has long existed among 
the members of the court: the concert in which we have pro- 
ceeded and the important aids I have constantly received from 
the learning and researches of my brethren. May they be 
preserved in health and usefulness, and, in union with a new 
associate, long adorn the seat of justice. I most sincerely and 
solemnly concur in the all important sentiment you have ex- 
pressed, that, ‘‘ we know of no greater security for the rights, 
liberties and lives of our citizens, than a judicial department 
that fearlessly pronounces the law, without regard to any con- 
sideration but that of supporting the constitution and laws of 
the state.”’ Heaven grant that we may never be reduced to 
the necessity of appealing for justice to a judiciary of a less 
pure, exalted and independent character than the one you have 
above described. It may not be improper here for me to ob- 
serve that in my judicial deportment I have aimed to be courte- 
ous and respectful; still | am persuaded that in the midst of 
perplexities and momentary irritations, I have too often been 
otherwise. If in such instances the feelings of any have been 
unintentionally wounded, I have abundant reason for believing 
that the fault was as readily forgiven by them, as it was re- 
gretted and condemned by myself. 
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‘On returning this day to the bar, old as I am, for the pur- 
pose of deriving a competency for my family in the honorable 
pursuits and employments of my profession, I hope and pre- 
sume that I shall experience from my brethren as much urbani- 
ty, kindness and social feeling, as I have invariably received 
of attention, respect and assistance while on the bench. Be 
pleased, gentlemen, to accept for the Cumberland Bar, and for 
yourselves individually, the assurance of the gratitude, friend- 
ship and esteem of Your friend and brother, 

‘ (Signed) Prentiss MELLEN. 

* October 11, 1834.’ 

Nathan Weston, Associate Justice, has been appointed Chief 
Justice, and Nicholas Emery, of Portland, has been appointed 
Associate Justice. 
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with a clear, handsome type, upon superior paper, and are offered to the 
professic n with a confidence of their approval 

This edition is niuch more valuable in every respect than any of the pre- 

eding ones, and is offered at a lower price P.H. Nicxus & T. Jounson 

Philadelphia, Aug. 10, 1834. Law Booksellers, No. 175, Chestnut St. 


CHITTY’S PRACTICE OF THE LAW. 
t volume of this valuable wor vy 


five dollars per coy 


finished, and is offer 


‘ontain abou 


The stibserib 
character, and : price s¢ lerate as to insu ts genera 
‘©The practice of the law i1 ll its departments : with 
injuries, ind remedies, as ameliorated by recent statutes, rul 
showing the best modes of ating, perfecting, securing 
rights: and the »medies very injury, as well by a 
themsel) sby i | proceedings: ang ¢ er te prevent or rem 
or to enforce specific relief or performdnce, or ympensation ; and 
the pra eu bitrations before just ;; in Courts of Commo! 
Equity,. Ecclesiastical ar Spiritual, Admira ind Courts F 
With new ‘tical forms, intended as a urt and circuit com 
two volumes, by Joseph Chitty, Esq. of the Middle Temple, Bart 
“We briefly characterized this book in our last number as one v 


‘ 


legal pra er ought to be without—a more minute and extended 
tion of it (the second part of it has since appeared) has amply co 
that judgment. Valuable as are Mr. Chitty’s former labors, and hig 


they are appreciated by the profe ssion, we have no hesitation in expre 
our conviction that the merits and us fulne ss of the pres nt work 
entitle him to el: ’ 


“On of these subjects the author has left little information to be 


iim from them a double debt of gratitude. 
sired, and has in fact brought together, in one shape or other, almost all 
is to be found in the two first, and much of the other two volumes of B! 


stone, with the addition of the subsequent authorities, and 


infinite number of practical hints and directions, which wou 
in vain in the works of any other elementary writer.’’ 

Here then our readers will admit, a wide field of practical and valuat 
information is traversed, and we can safely add, with a minute and patient 
accuracy; without which its very extent would have been anevil.’”’ London 
Law Magazine for July 1833. 

‘The Fourth Part (completing the second volume of this work) is ina 


state of forwardness, and will be published shortly after the promulgation of 


the New Rules, which, it is expected, will ere long affect Practical Proceed- 
ings, as well in Courts of Law as of Equity, and the Ecclesiastical Courts.’ 

The subscribers also intend reprinting—A Third Volume, as an Appen- 
dix. This volume is preparing by Mr. Chitty, assisted by his son Henry, 
the Conveyancer, and will contain, first, a very comprehensive Glossary, 
of all technical terms used in conveyances and mercantile contracts, and 
their legal signification. Secondly, Practical Rules and Directions to be 
observed, not only in framing every description of Deed or Instrument, but 
in the more difficult selection of the best. Thirdly, a very full collection of 
every description of the best Precedents of Deeds and Documents, adapted 
to the recent Enactments, with Notes, shewing what parts might be dis- 
pensed with, so as to render each instrument more concise, and less expen- 
sive ; and thus accord-with the spirit of improvement, that should pervade 
the Law, as well as every other science.”’ P. H. Nicxiim& T. Jonnson, 

Philadelphia, Aug. 1834. Law Booksellers, No. 175, Chestnut Street. 








